Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



-1 / y 



Consular Treaty Rights 



AND 



Comments on the ''Most Favored 

Nation" Clause 



By 

ERNEST LUDWIG 

I. and R. Consul for Austria-Hungary 

Cleveland, Ohio 



Northwestern UNivERsmr 
Received 

MAY 2 e 1914 
Law School Library,* 

CHICAGO 



THE NEW WERNER COMPANY 
Book Manufacturxrs 

AKRON, OHIO 



* 



COFYRIGHT, 1918, 
BY 

ERNEST LUDWIG. 



G>ncemmg Consular Treaty Rights*. 

PRELIMINARY. 

THE following pages contain a brief, or statement, which 
is primarily addressed to the various Probate Judges of 
Ohio and Michigan, •. e., the southern part of the State 
of Michigan, also known as Lower Peninsula and to other 
Judges who may have to pass opinions or judgments in matters 
involving consular treaty rights. Although this statement may 
not contain all court-decisions which have been given in matters 
of this kind by courts in various States of the Union, I have en- 
deavored to make the compilation as complete as possible. Such 
a compilation of authorities is necessary for the impartial review 
and study of all questions relating to Consular Treaty rights, and 
I have been asked to publish my statement in book-form, which 
would make it accessible to lawyers, judges and others interested 
in this branch of International Law. 

This I do herewith, as I believe that treaty provisions can 
be carried out best both in their literal meaning and in their 
spirit, if the knowledge of such treaty provisions is generalized. 

The rapid growth of immigration into the United States in 
these late years has brought us all face to face with new social 
problems. These can be solved only, if all the factors upon whom 
the settlement of the problems is devolved either by virtue of 
their office (judges, consuls, etc) or because they are otherwise 
brought into contact with same, for instance, in connection 
with their personal interest in social work, cooperate harmo- 
niously and lend their best efforts to help intelligently and 
broadmindedly. There have been migrations of people practi- 
cally at all times of history, and from and to all parts of the 
globe. At the Roman era there have been periods when the 
policies of expansion of the Roman Empire and conquests in 
warfare necessitated them, and again we can look back to the 
migrations of whole populations on immense scales in the first 
millennium of the Christian era in the Southeastern and Central 
parts of Europe. We have had colonizations of alien people in 

3 



4 Consular Treaty Rights. 

large numbers in various countries in Europe, in Asia, and in 
other parts of the world and at all times. The immigration of 
foreigners in large numbers into the United States does not 
present a "novum historicum/' it is merely repeating a time- 
honored historic tradition. Every country at one or the other 
period of its existence had to cope with social problems, caused 
by such immigrations; and this is true with regard to the 
Christian civilized and the semi-civilized non-Christian and un- 
civilized, barbarous countries. Treaties have always regulated 
the intercourse of foreign nations with each other and treaties 
of commerce and conventions have regulated the new situations 
and problems outgrowing from such migrations. When the 
immigrant came as a conqueror, he dictated the terms of the 
treaty. When he came as a commercial traveler he had gradu- 
ally to obtain the good graces of the foreign government, and 
treaty engagements were taken after both contracting parties had 
been made conscious of the advantages of a mutual good under- 
standing and harmonious friendship. 

;|^^ Treaty stipulations may embrace questions of religion, of 
commerce, of law, of practically everything. There is no limit 
in the scope of treaties. Treaties always mean a certain yield- 
ing of rights based on autonomy, but this yielding is more than 
outbalanced by the surplus of general benefits which go hand in 
hand with the adoption of treaties for the people of both 

countries. 

We believe that treaties adopted by the Federal Government 
of the United States were not made with an intent to interfere 
with the self-governmental rights of the States of the Union. 
If a yielding is effected by the signing of a treaty, for and on 
behalf of the United States and another country, it affects both 
contracting parties and it affects every and all States of the 
Union in an equal measure. If a yielding is effected, it is 
effected because no country in the world, however powerful it 
may appear both in its own belief and in the belief of others, 
can stand as an isolated unit thrown upon its own resources in 
every sense of the word. Every country, every nation is merely 
a link in the chain of the nations' world-unfon,— if I may be 
allowed to express myself so,—- and there are mutual duties and 
obligations, that no one country can shirk or ignore. 

Treaties incorporate such mutual obligations. They must 
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Consular Treaty Rights. 6 

be kept as sacred and solemn pledges of international good faith 
and if they sometimes cannot be carried out without a little 
yielding it should be borne in mind that the concessions made 
are mutual and reciprocal. 

While it is undoubtedly true that the pages of Thucydides 
and Cicero clearly recognize the fact that, outside of such 
binding documents as treaties, there were certain usages and 
customs, sanctioned by time and general acceptance and tending 
in the direction of justice, of humanity, the fact remains that 
they were too vague and ill-defined to constitute a positive code 
of international morality. Down to the end of the eighteenth 
century the Mohammedan world in its dealings with the Chris- 
tian nations of Europe, likewise proceeded upon the principle that 
there was no other law of nations than that derived from posi- 
tive compacts or conventions (p. 364, Taylor, International 
Public Law). 

If the treaty provisions do not cover all the details, but 
cover the principle, and in every case they should be interpreted 
in a broad, liberal spirit, befitting the great principle underlying 
them, which is the maintenance of mutual good friendship be- 
tween the respective countries and the deference to international 
comity, elements fundamental to the upkeep of the World's 
peace! 

The statement contains the following chapters : 

I. Text of respective treaty provisions. 

II. Court decisions relating thereto. 

III. The United States Supreme Court decision in 
re Rocca vs. Thompson and remarks. 

IV. Text of application to the Probate courts. 

V. Comments concerning the " most favored na- 
tion " clause. 

VI. Conclusion. 

VII. Appendix (Attorney-General Cushing's 
opinion). 

The author avails himself of this occasion to extend his best 
thanks to the Qeveland Law Library Association for allowing 
him the privilege of using the splendid library of the Qeveland 
Court House. 

Cleveland, May 1, 1913. 
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I. 

TREATY PROVISIONS. 

Article XI. in the treaty of G>imnerce of August 27, 1829, 
between the United States and Austria-Hungary runs as follows : 

"Article XI. The citizens or subjects of each party shall 
have power to dispose of their personal goods within the jurisdic- 
tion of the other, by testament, donation or otherwise ; and their 
representatives being citizens or subjects of the oilier party, shall 
succeed to their personal goods, whether by testament or ab 
intestato, and may take possession thereof, either by themselves 
or by others acting for them, and dispose of the same at their 
will, paying such dues, taxes or charges only, as the inhabitants 
of tiie country, wherein the said goods are, shall be subject to 
pay in like cases." (Mallo/s Treaties.) 

The Consular convention between the United States and 
the Monarchy of Austria-Hungary, proclaimed June 29, 1871, 
contains these provisions : 

"Article VIII. Gmsuls-General, Consuls, Vice-Consuls or 
Consular Agents of the two countries may, in the exercise of 
their duties, appl^ to the authorities within their district, whedier 
federal or local, judidal or executive, in the event of any infrac- 
tion of the treaties and conventions between the two countries ; 
also for the purpose of protecting the rights of their countrymen. 
Should the said authorities fail to take due notice of their appli- 
cation, tfiey shall be at liberty, in the absence of any diplomatic 
representative of that country, to apply to the Government of the 
country where they reside" (Malloy's Treaties.) 

''Article XVI. In case of the death of a citizen of the 
United States in the Austro-Hungarian Monarchy, or of a citi- 
zen of the Austro-Hungarian Monarchy in the United States, 
without having any known heirs or testamentary executors by 
him appointed, the competent local authorities shall inform the 
Consids or Consular-Agents of the State to which the deceased 
belonged of the circumstance, in order that the necessary in- 
formation may be immediately forwarded to the parties inter- 
ested:* ( Malloy's Treaties. ) 

"Article XV. Consuls-General, Consuls, Vice-Consuls and 
Consular-Agents, also Consular-Pupils, Chancellors and Con- 
sular-Officers shall enjoy in the two countries all the liberties, 
prerogatives, immunities and privileges granted to functionaries 
of the same class of the most favored nation'' 

(Malloy's Treaties.) 
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Said "most favored nation" clause makes the following 
provisions of the treaty of Commerce and Navigation applicable 
between the United States and the Republic of Costa Rica, pro- 
claimed May 26, 1862 : 

" Article VIII. (2. section.) If any citizen of either of the 
two high contracting parties shall die without will or testament 
in any of the territories of the other, the Consid^General or 
Consul of the nation to which the deceased belonged/ or the repre- 
sentative of such Consul'General or Consul in his absence, shall 
have the right to nominate curators to take charge of the property 
of the deceased, so far as the laws of the country will permit, for 
the benefit of the lawful heirs and creditors of the deceased, 
giving proper notice of such nomination to the authorities of the 
country." 

Also the following provision from the treaty of 1853 between 
the United States and the Argentine Republic: 



" Article IX. If any citizen of either of the two contracting 
parties shall die without will or testament, in any of the territories 
of the other, the Consul-General or Consul of the nation to which 
die deceased belonged, or the representative of such Consul- 
General or Consul, in his absence, shall have the right to intervene 
in the possession, administration and judicial liquidation of the 
estate of the deceased, conformably with the laws of the country, 
for the benefit of the creditors and legal heirs" 

(Malloy's Treaties.) 

Also the following provision in the treaty of February 4, 
1869 between the United States and Paraguay: 

" Article X. In the event of any citizen of either of the two 
contracting parties dying without will or testament in the terri- 
tory of the other contracting party, the Consul-General, Consul 
or Vice-Consul of the nation to which the deceased may belong, 
or, in his absence, the representative of such Consul-Generd, 
Consul, or Vice-Consul, shall, so far as the laws of each country 
will permit, take charge of the property which the deceased may 
ftave left, for the benefit of his lawful heirs and creditors, until 
an executor or administrator be named by the said Consul-Gen- 
eral, Consul or Vice-Consul, or his representative" 

(Malloy's Treaties.) 

Also the following provision of the Consular convention be- 
tween the United States and the German Empire of December 
11, 1871 : 
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" Article VIII. Consuls-General, Consuls, Vice-Consuls and 
Consular-Agents shall have the right to apply to the authorities 
of the respective countries, whether Federal or local, judicial or 
executive, within the extent of their consular district, for the 
redress of any infraction of the treaties and conventions existing 
between the two countries, or of international law; to ask in- 
formation of said authorities, and to address said authorities to 
the end of protecting the rights and interests of their country- 
men, especially in cases of the absence of the latter; in which 
cases such Consuls, etc., shall be presumed to be their legal repre- 
sentatives. If due notice should not be taken of such application, 
the consular officers aforesaid, in the absence of a diplomatic 
agent of their country, may apply directly to the Government of 
the country where they reside." (Malloy's Treaties.) 

Also the following provision of the Consular convention of 
March 1, 1881, between the United States and the Kingdom of 
Belgium: 

" Article XV. Consuls-General, Consuls, Vice-Consuls and 
Consular- Agents shall have the right to appear, personally or by 
delegate, in all proceedings on behalf of the absent or minor 
heirs, or creditors, until they are duly represented." 

(Malloy's Treaties.) 

And also the following provisions in the treaty of August 
31, 1887, between the United States and the Republic of Peru: 

" Article XXXIII. Until the conclusion of a consular con- 
vention, which the high contracting parties agree to form as soon 
as may be mutually convenient, it is stipulated, that in the absence 
of the legal heirs or representatives the Consuls or Vice-Consuls of 
either party shall be ex officio the executors or administrators of 
the citisens of their nation who may die within their consular 
jurisdictions and of their countrymen dying at sea whose property 
may be brought within their district " (1). 

(Malloy's Treaties.) 

Also the following provision of the conventi'^n with Great 
Britain as to tenure and disposition of real and personal prop- 
erty of August 6, 1900 : 

" Article III. In case of the death of any citizen of the 
United States of America in the United Kingdom of Great 
Britain and Ireland, or of any subject of Her Britannic Majesty 
in the United States, witiiout having in the country of his decease 

(1) This treaty is now abrogated. 
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any known heirs or testamentaiv executors by htm appotntedt 
the competent local authorities snail at once inform the nearest 
Consular-OifEcer of the Nation to which the deceased person be- 
longed of the circumstance, in order that the necessary informa* 
tion may be immediately forwarded to persons interested. 

The said Consular-Officer shaU hme the right to appear 
personally or by delegate in all proceedings on behalf of the 
absent heirs or creditors, until they are otherwise represented** 

(Malloy's Treaties.) 

Also the provisions of Article XXVII. of the treaty with 
Spain proclaimed April 20, 1903 : 

'' The Consuls-General, Consuls, Vice-Consuls or Consular- 
Agents of the respective High Contracting Parties shall have, 
under the laws of their country and the instructions and rq^la- 
tions of their own government so far as compatible with local 
laws, the right of representing the absent, unknown or minor 
heirs, next of kin or legal representatives of the citizens 
or subjects of their country, who shall die within their Consular 
jurisdiction ; as well as those of their countrymen dying at sea 
whose property is brought within their consular district ; and of 
appearing either personally or by delegate in their behalf in all 
proceedings relating to the settlement of their estate until such 
heirs or legal representatives shall themselves appear. 

Until such appearance the said Consular-Of&cers shall be 
permitted, so far as compatible with local laws, to perform all 
the duties prescribed by the laws of their country and the in- 
structions and regulations of their own Government for the safe- 
guarding of the property and the settlement of the estate of 
uieir deceased countr3rmen. 

In every case the effects and property of such deceased 
citizens or subjects shall be retained withm the consular dis- 
trict for twelve calendar months by said Consuls-General, Con- 
suls, Vice-Consuls or Consular-Agents or by the Iqgal represen- 
tatives or heirs of the deceased during which time uie creditors, 
if any, of the deceased shall have the right to present their claims 
and demands against the said effects and property, and all ques- 
tions arising out of such claims or demands shall be decided by 
the local judicial authorities in accordance with the laws of the 
country to which said officers are commissioned/' 

Also the following provision of the Consular convention of 
March 20, 1911, between the United States and Sweden: 

" Article XIV. In the event of any citizen of either of the 
two Contracting Parties dying without will or testament, in the 
territory of the other Contracting Party, the Consul-General, Con- 
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sul, Vice-Consul-General, or the Vice-Consul of the nation to 
which the deceased may belong, or, in his absence, tiie representa- 
tive of such Consul-General, Consul, Vice-Consul-General, or 
Vice-Consul, shall, so far as the laws of each country will permit 
and pending the appointment of an administrator and until 
letters of administration have been granted, take charge of the 
property left by the deceased for the benefit of his lawful heirs 
and creditors, and, moreover, have the right to be appointed as 
administrator of such estate/' 



J 
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II. 

COURT DECISIONS OF AMERICAN COURTS IN 

VARIOUS STATES BEARING ON TREATY 

RIGHTS OF CONSULAROFFICERS. 

Under this section I will enumerate some of the most im- 
portant CovLTt decisions bearing on the treaty rights of Consular- 
Officers, which have been handed down by the various courts. 
I have tabulated them according to the various States. Within 
this division a sub-division is made between the decisions reported 
before and after the decision of the Supreme Court of the United 
States in re Salvatore L. Rocca vs. George F. Thompson, No. 
292, October term 1911. 

I. In New York State. 

1. Silkmm, Surrogate's Court, 1895, 33 N. Y, Supp. 1121 ; 12 
Misc. 45 ; 5 Moore 124. In re Tartaglio. 

'* The treaty between the United States and the Kingdom of 
Italy provides that Consuls-General, etc., may have recourse to 
the authorities of the respective countries within their respective 
districts, whether federal or local, judicial or executive, in order 
to defend the rights and interests of their countrymen. The 
term " defend " as used, is to be given the broadest meaning, and 
includes the power to maintain affirmatively the rights of the 
ConsuVs countrymen, and our loccd as well (u federal judiciary 
must, in obedience to the treaty, recognise such rights. But, in 
the absence of such treaty provision, a foreign Consul would have 
much the same power. We find the rule laid down in Kent: 
" The practice of our Courts is that a foreign Consul may assert 
and defend as complainant party the rights and property of a 
person of his nation." The Consul of a foreign nation recog- 
nized by the United States is competent to defend and watch 
over the interests. of persons of his nation, and may bring suits 
for such purpose without any special authority from the parties 
in interest. The Bello Corrunes 6 Wheat. 168. The Court says, 
in the case cited, "that a Vice-Consul duly recognized by our 
government, is a competent par^ to assert or defend the rights 
of property of the individuals of his nation in any court having 
jurisdiction of causes affected by the application of international 
law. To watch over the rights and interests of their subjects 
wherever the pursuits of commerce may draw them or the vicissi- 
tudes of human affairs may force them is the great object for 
which Consuls are deputed by their sovereigns, and, in a country, 
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where laws govern and justice is sought for in courts only, it 
would be a mockery to preclude them from the only avenue 
through which their course lies to the end of their mission. The 
long and universal usage of the courts of the United States has 
sanctioned the exercise of this right, and it is impossible that any 
evil or inconvenience can flow from it/' Foreign Consuls have 
authority and power to administer on the estates of their fellow 
subjects deceased within their territorial consulate. Wheat. Int. 
Law (2d Eng. Ed.) 161; Wools. Int. Law, § 96: The right to 
demand and sue for necessarily implies the authority to acquit 
and release. In case of a debt due by a resident of this state to 
the widow and children of Libretto Tartaglio, there would seem 
to be no doubt not only of the G^nsul's power, but his duty, under 
the authorities, to demand and collect it, and, if so, I can see no 
reason in principle that would prevent his demanding and receith- 
ing moneys or property deposited in court belonging to a subject 
of such ConsuFs country. Neither can I see that the infancy of 
some of the parties affects or limits the right or power of the 
Consul. The question as to what disposition may be made of the 
property after the Consul has received and exported it is some- 
thing Tvith which our courts have nothing to do; that is to be 
settled by the laws of authority of the government to which the 
foreign subject owes allegiance. An order will be made directing 
the county treasurer to pay the distributive shares to the widow 
and children of Libretto Tartaglio in his estate, deposited witii 
said county treasurer pursuant to the decree of this court, to tiie 
Consul-General of Italy at New York, upon his executing and 
delivering a proper receipt therefor." 

2. Silkman, Surrogate's Court, 1900, 67 N. Y. Supp. 1119 ; 3S 
Misc. 18. In re Fattosini. 

'' . . . There can be no question that State statutes must 
give way, in so far as they are not in accord with the obligations 
of the Federal Government under its treaties with foreign nations ; 
and they must be construed, and the procedure of local courts 
must be made to conform, as nearly as practicable, to the treaty 
obligations of the Federal Government. Treaty provisions are 
to be construed with much more liberality than legislative enact- 
ments. Terms and words used in the former are to be given 
the broadest meaning in order to effectuate the liberal intentions 
of the high contracting parties. Due regard must be had to 
difference in languages, nice distinctions must be avoided, and 
the great purpose of convenient international intercourse must 
be borne in mind. . . ." 

8. Thomas, SurrogaU's Court, 1901, 69 N. Y. Supp. 507; 34 
Misc. 31. In re Logiorato's Estate. 
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After stating that the application of the petitioner, who is the 
Consul-General of the Kingdom of Italy, for letters of adminis- 
tration on the state of Giuseppe Logiorato, will be granted and 
quoting Article IX of the Treaty with the Argentine Republic the 
court proceeds as follows : 

"... It will be observed that the right assured to the 
Consul-General is to " intervene/' and that this intervention is 
to be " conformably with the laws of the country." To intervene 
is to "come between" (Webst Diet.), and the right to inter- 
vene in a judicial proceeding is a right to be heard with others 
who may assert demands or defenses. It is not a right to take 
possession of the entire corpus of a fund which is the subject of 
the proceeding. A right to intervene "conformably with the 
laws " of the State of New York is something different from a 
right to set aside the laws of the State, and take from a person 
who, by those laws, is the officer intrusted with the administra- 
tion of estates of persons domiciled here, and who leave no 
next of Idn within the jurisdiction, the right and duty of ad- 
ministering their assets. And, when the laws of the state require 
an achninistrator to give a bond to be measured by the value of 
assets, nothing in the treaty provision grants to the G>nsul an 
immunity from this requirement to be obtained merely by assert- 
ing, in substance, that he has no knowledge of the existence of 
any debts. The eminent textwriters cited in the opinion of the 
learned surr<^[ate do not intimate that the courts of civilized 
states, acting under general laws framed for the protection of 
foreigners equally with their own citizens, must grant adminis- 
tration, contrary to the terms of those laws, to consuls, under 
any circumstances whatever. 

Thus, in Wools. Int. Law, p. 154, the learned writer, in enum- 
erating the duties of Consuls, includes the power " of administer- 
ing on the personal property left within their consular districts 
by deceased persons, when no legal representative is at hand, 
and when law or treaty permits, and thus of representing them, 
it may be, before the courts of the district " 

The following decision of Surrogate Silkman in commenting 
upon the foregoing decision of Surrogate Thomas gives a most 
exhaustive review of this whole question. 

4. Silktnan, Surrogate's Court, 1902, 77 N. Y. Supp. 1040; 38 
Misc. 415. In re Lobrasciano's estate. 

The conclusion reached by Surrogate Silkman in this decision 
is the same which he reached in his first decision in re Tartaglio's 
estate cited above, viz. : that a Consul of a foreign country in the 
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United States has authority to receive the distributive shares, thai 
is, the proceeds to which persons residing in his country are en- 
titled from the estate of a person dying in the United States. 

" The Consul-General of Italy applies to this Court for a de- 
cree, under section 2709 of the code, directing the Union Savings 
Bank of Westchester to turn over to him, for the purpose of 
administration and payment of debts, and export of the surplus 
to tlie next of kin, who are subjects of the Kingdom of Italy, 
certain moneys in the possession of said bank belonging to the 
decedent, an Italian subject who died in this county intestate. 
No answer is filed, and tiie facts are admitted The application 
would be granted upon the authority of in re Fattosini, decided 
by this court without comment, were it not for the decision of 
Surrogate Thomas in re Logiorato^ in which he questions the 
correctness of the decision of this court in the former case. The 

Seat respect in which the opinions of the learned surrogate of 
ew York county are held, compels this court to review the 
question as to the authority of the Consul-General of Italy, under 
treaty provisions and under the law of nations, to make this 
application." 

The Court then quotes Article IX. of the treaty with the 
Argentine Republic and Surrogate Thomas' finding bearing on 
this treaty provision and proceeds : 

''In considering the conclusions of the learned surrogate, 
we must determine whether the interpretation given by him to 
the word " intervene " is not too restricted. He gives to it only 
that meaning which it has under the State Law relating to State 
practice, to come in and be heard, or, more correctly, to come 
between and be heard. He does not give to it its full meaning in 
its ordinary sense. To intervene is to come between ; '* and to 
be heard '' is added to the definition only by local legal signifi- 
cation and usage. It is true that, in the interpretation of treaties, 
the same general rules are adopted which apply to the construc- 
tion of statutes, contracts and written instruments generally, in 
order to effect the purpose and intention of the makers. Wilson 
vs. Wall, 6 Wall. 83, 18 L. Ed. 727 ; U. S. vs. Rauscher, 119 
U. S. 407, y Sup. Ct. 234, 30 L. Ed. 426. Nevertheless, there 
is this difference: That the language of treaties in most in- 
stances, as it comes for interpretation or construction, is but a 
translation from a foreign tongue, and there would be great 
danger of violating the spirit of such an instrument were we 
to ^r too heavily upon the local technical definition and use 
of a word. See U. S. vs. Percheman, 7 Pet. 51, 8 L. Ed. 604. 
When a treaty admits of two constructions, one restrictive of 
the rights tiiat may be claimed under it, and the other liberal, 
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the latter is to be preferred. Shanks vs. Dupont, 3 Pet. 842, 7 
L. Ed. 666 ; Hauenstein vs. Lynham, 100 U. S. 483, 25 L. Ed. 
628. Treaties may be construed on the principle of instruments 
in pari materia. Shanks vs. Dupont, 3 Pet. 265, 7 L. Ed. 666. 
And it would seem a proper application of this principle to look 
into the l^slation of the high contracting parties upon the sub- 
ject, as well as to look to what view the executive branches of 
the government have taken, for, if they have already interpreted, 
courts will not set up to the contrary. Foster vs. Neilson, 2 Pet 
253, 7 L. Ed. 416. 

That treaties should be interpreted, in case of doubt, ac- 
cording to the tendency of international law, commends itself as 
a reasonable legal proposition. 

Therefore, looking at the laws of the governments parties 
to the treaty, not because they control in respect to the matter 
before us, but as a guide only to the spirit and meaning of the 
treaty under consideration, we find the following provision in 
the United States Revised Statutes (section 1709) : 

" Sec. 1709. It shall be the duty of Consuls and Vice- 
Q>nsuls, where the laws of the country permit : 

" First. To take possession of the personal estate left by 
any citizen of the United States, other than seamen belonging to 
any vessel, who shall die within their G)nsulate, leaving there 
no legal representatives, partner in trade, or trustee by him 
appointed to take care of his effects. 

" Second. To inventory the same with the assistance of 
two merchants of the United States, or, for want of them, of 
any others at their choice. 

"Third. To collect the debts due the deceased in the 
country where he died, and pay the debts due from his estate, 
which he shall have there contracted. 

" Fourth. To sell at auction, after reasonable public notice, 
such part of the estate as shall be of a perishable nature, and 
such further part, if any, as shall be necessary for the payment 
of his debts, and, at the expiration of one year from his decease, 
the residue. 

" Fifth. To transmit the balance of the estate to the treas- 
urjT of the United States, to be holden in trust for the legal 
claimant; except that if at any time before such transmission 
the 1^1 representative of the deceased shall appear and demand 
his effects in their hands they shall deliver them up, being paid 
their fees, and shall cease their proceedings.*' 

And in the laws of the Kingdom of Italy relating to the 
functions and attributes of Consuls, this provision : 

" Article 25. In the event of the death of an Italian, the 
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Consuls can execute all and any kind of deeds of protection, re- 
lease, or administration in the interests of the deceased or his 
estate." . 

In the matter of Parsons, deceased, Secretary of State 
Marcy, in 1855, writing officially to Mr. Aspinwall, Consul- 
General at London,, says : 

" The Consuls of the United States are authorised and re- 
quested to act as administrators on the estates of all citusens of 
the United States dying intestate in foreign countries, and leav- 
ing no legal representative or partner in trade. Indeed, this is 
one of the most sacred and responsible trusts imposed by their 
ofice, and in this respect they directly represent their government 
in protecting the rights and interests of the representatives of 
deceased citizens. The Consul of the United States, therefore, 
was the only person who could legally touch the property left by 
the deceased. Parsons: it was his duty to deposit the proceeds 
thereof in the treasury of the United States, there to await the 
decision of the proper authorities as to its final disposition." 
Whart. Law Dig. 782. 

In the matter of Chadwick, deceased, arising in 1875, Mr. 
Cadwalader, Acting Secretary of State, representing his govern- 
ment, writes: 

" In the case of American citizens dying abroad, it is made 
by law the duty of the United States Consul within whose juris- 
diction such death occurs to take charge of the -effects of the 
deceased, cause an inventory of such effects to be taken, and 
dispose of any that may be deemed perishable by sale at public 
auction, and the proceeds of which, together with all other prop- 
erty and moneys of the deceased, he is to hold subject to the 
demand of the legal representatives of the deceased. In case 
such representatives do not appear and demand the estate within 
a year, the Consul is required to transmit the effects to the treas- 
ury department, there to await final distribution to the parties 
entitled to receive them." 

And again the same distinguished lawyer, writing officially, 

says : 

"When a citizen of the United States, not a seaman, dies 
abroad, without leaving a will, it is made the duty of a Consul 
to take charge of any property he may leave in the consular 
district, and, after paying the debts of the deceased contracted 
there, to send the proceeds of the property at the expiration of 
a year to the treasury of the United States, there to be held in 
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trust for the legal representative. In case, however, a legal 
representative shall appear and demand the effects, the Constd is 
required to deliver the property to him, after deducting the law- 
ful fees. The statute on this subject may be found in section 
1709 of the Revised Statutes of the United States." 

Gushing, Attorney-General in 1856, held that Gonsuls under 
the United States law, in the absence of treaty authority, could not 
intervene as of right in the administration of a decedent's estate 
except by way of surveillance. 8 Op. Atty. Gen. 98 ; Whart. Law 
Dig. 784, 785. 

Attorney-General Black in 1859 held that the United 
States was not bound by treaty with Peru to pay a Consul of 
that country, the value of property, belonging to a deceased 
Peruvian, which the Consul was entitled to administer, but 
which had been unjustly detained and administered by a local 
public administrator, and that the remedy of the Consul was 
in the courts. 9 Op. Atty. Gen. 383. 

While United States statutes are to be considered in 
arriving at the spirit and intention of a treaty, I apprehend 
that State statutes are not so entitled. State legislatures are 
only remotely connected with the treaty-making power, and 
their right to negotiate treaties is expressly prohibited by the 
federal constitution. 

'' All treaties made, or which shall he made under the author^ 
ity of the United States shall be the Supreme Law of the Land, 
and the judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary notwith- 
standing." Const, art. 6, § 3. 

This plain language compels the elimination of all con- 
sideration of State laws while in the business of construing a 
treaty. State law must yield, and adjust itself to the spirit 
and intent of a treaty. Ware vs. Hylon, 3 Dall. 199, 1 L. Ed. 
568 ; Hauenstein vs. Lynham, 100 U. S. 483, 25 L. Ed. 628 ; In 
re Parrott (C. C.) 1 Fed. 481. Federal laws and treaties 
must be read together, and reconciled if possible. Chew 
Heong vs. U. S., 112 U. S. 636, 5 Sup. Ct. 255, 28 L. Ed. 770 ; 
Taylor vs. Morton, 2 Curt. 454-457, Fed. Cas. No. 13,799 ; Ropes 
vs. Clinch, 8 Blatchf. 309, Fed. Cas. No. 12,041. It in no sense 
follows that treaties and state statutes are to be reconciled. If 
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that were attempted, there might have to be as many reconcilia- 
tions as there are States in the Union, I find no federal 
authority wherein the possibility that the exercise of privil^;es 
or prerogatives under a treaty might interfere with the provisions 
of State Statutes or practice has been even discussed. And other 
than the Louisiana case cited by Surrogate Thomas, and another 
Louisiana case to which I shall later refer, I find no State 
authorities. On the contrary, I find that the United States was 
compelled to pay the loss awarded by international arbitrators 
where the surrogate of New York county, in violation of the 
treaty with Peru, failed to award administration to the Peruvian 
Consul, but ga/ve it instead to the public administrator. In re 
Vergil, 4 Moore inter, Arb. 390. The Peruvian treaty provided: 

" That in the absence of the legal heirs or representatives, 
the Consuls, or Vice-Consuls of either party shall be ex officio the 
executors or administrators of the citizens of their nation who 
may die within their consular jurisdiction." 10 Stat 945, 
art. 39. 

I quote from the unanimous decision of the four arbi- 
trators : 

" In the month of May, 1857, the Peruvian citizen Jean del 
Carmen Vergil, returning from New York to the Pacific, died 
on board the steamer Empire City. The agents of the 
company to which that steamer belonged placed his personal 
effects in the hands of the 'public administrator of the city of 
New York.' The Minister of Peru in the United States, in 
July of the same year, represented to the Secretary of State that 
the Peruvian Consul in the same city had made proper representa- 
tions to entitle him to the charge of these effects under existing 
treaty stipulations, but that, failing to secure the rights therein 
guaranteed to him, it was necessary to interpose diplomatic offices. 
The Secretary of State immediately instructed the law officer of 
the government of the United States in the city of New York 
'to take such steps as would secure compliance with the pro- 
visions of the treaty.' The conflicting claims of the public ad- 
ministrator and of the Consul of Peru appear to have been heard 
before the surrogate's court of New York, at different times, 
tip to the 2d of December, 1858, after which no record is found 
of further judicial investigation, although it continued to be the 
subject of diplomatic correspondence up to December, 1862. 
When the attention of the Secretary of State (Mr. Cass) was 
first invited to this case, no objection was presented to the views 
e3q>ressed by Mr. Osma in reference to tihc Peruvian Consul's 
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right to take possession of Vergil's property under the treaty 
of 26th July, 1851 ; so far from it, it will have been observed, 
that prompt measures were taken to secure the observance of 
the stipulations of the thirty-ninth article of that treaty. When 
it had become evident that the proceedings were unsuccessful, 
the question was referred to the Attorney-General of the United 
States ' for his opinion as to the requisite measures to be pur- 
sued, in order to give effect to the stipulations of the treaty/ 
That officer declared that the detaining of the goods of the de- 
ceased from the Peruvian Consul was unlawful, and a wrong 
which may justly be complained of. He thought, however, that 
the Peruvian Consul and Minister were in fault in endeavoring 
to obtain ' redress where there is no authority to furnish it,' and 
he added that the judicial authorities would have given them this 
justice ' for the asking.' Dismissing any further question upon 
the principles involved in this claim, in regard to where there 
is no disagreement among the commissioners, it remains only 
to arrive at a just measure of the value of Vergil's effects as 
they were delivered to the public administrator, and claimed by 
the Consul of Peru." 

While the forms of expression in the numerous treaties 
of the United States widely differ, nevertheless governments 
in their negotiations acted according to well-defined principles, 
and had in view specific objects, and although the language 
varies in the diflFerent treaties, the privileges and prerogatives 
given and obtained in respect to the same subject are in fur- 
therance of the same common principle and object. So, 
where provisions are found in one treaty of doubtful import, 
we are entitled to look to the provisions of treaties with other 
nations, on the same subject, which are free from doubt, or 
which, having been construed, will aid us in determining the 
true spirit and meaning of that which is in doubt. It is true 
that in Aspinwall vs. Queen's Proctor, 2 Curt. Ecc. 241, decided 
in 1839, the English prerogative court held contrary to the 
view of international law for which I contend. This case was 
decided at a period when that clause of the treaty between 
England and Spain which gave to their respective Consuls the 
right to administer upon the estates of their country's subjects 
was being freely violated by both parties. It was also before 
the policy of the nations in respect to the authority of Consuls 
had taken form so as to become a necessary part of the recip- 
rocal relations between nations, and parliament had not by 
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act at this time adopted a policy, as had the United States. 
The position taken by the English judge was in direct con- 
flict with the opinion of Secretary Marcy above referred 
to, and I believe in conflict with the present interpretation of 
international law by all continental Europe. In this country 
I find but one published authority, other than that of Surro- 
gate Thomas, agreeing with the English view, and that is 
the case of Lanfear vs. Ritchie, 9 La. Ann. 96, in which case 
the court, in an opinion of but a few lines, asserts the sover- 
eignty of the State, and denies the right of federal authorities 
to interfere in probate matters. This case as an authority 
suffered severely in the early sixties, and it seems now of more 
than doubtful authority, since the decision of the supreme 
court of Louisiana in Succession of Rabasse, 47 La. Ann. 
1464, 17 South. 867, 49 Am. St. Rep. 433, decided in June, 1895, 
reversing the Civil District Court (the court of probate), and 
holding that the provisions of the treaty with Belgium, the 
stipulations of which were applicable to France, giving the 
Consul the right to appear personally, or by delegate, in all 
proceedings, in behalf of absent or minor heirs, repealed the 
authority given by law to the probate judge to appoint counsel 
or guardian ad litem to absent heirs. In this case there was a 
will and an executor, and the right to administer did not arise. 
Judge Ellis of the civil district court, whose decision was re- 
versed, took much the same view as is taken by the surrogate 
in the Logiorato case upon the subject of State authority. He 
said referring to the treaty provision : 

" I do not understand that its object or its effect was or is 
to strike down the authority or jurisdiction of the local probate 
tribunal, and to substitute therefor, in the contingency named, 
the power and authority of a resident consul to be by him exer- 
cised personally, or by a selected delegate. In this succession, 
during the progress of its settlement, should the Consul of France 
or his delegate find it necessary to appear in behalf of absent 
or minor heirs domiciled in France, the treaty stipulation, which 
confers judicial standing quoad hoc on the Consul or his delegate, 
would be respected within the limits of the contingencies named 
in said treaty ; but, as a probate judge holding my authority from 
a sovereign state of the union, I do not recognize the right or 
power of the Consul, either to take charge of the administration 
personally, or by delegate, nor his right to indicate what member 
of die bar I shall appoint to represent the absent heirs of the de- 
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ceased. The property of the succession is all here ; the deceased 
lived and died domiciled here. There may be domestic creditors, or 
domestic heirs legal or instituted. Our State laws provide fully for 
the protection of the interests of non-resident parties, and the suc- 
cession is in the hands of a native testamentary executor. I 
hardly deem it worth while to refer to the constitutional right of 
the government of the United States to regulate probate matters, 
or the settlement of successions in the several States of the Union. 
There can be, under our system of Federal Government, no such 
things as Federal probate jurisdiction within any of the States, 
i. e,, outside of the District of Columbia and the several terri- 
tories. The probate jurisdiction was not conferred by the people, 
in their constitution, upon the general government, and ergo it 
was reserved by the states and the people thereof respectively. 
It would not be in the power of the general government to with- 
draw this authority from the States, or any of them, by means 
of a treaty with a foreign government, and therefore to con- 
strue the 15th article of said treaty (16 Stat. 763) as is here 
contended by the representative of the Consul of France would 
be to announce its indirect nullity because notative of our federal 
constitution. I do not so construe it ; it is a useful and beneficial 
provision, and will be respected in its letter and spirit whenever 
the occasion arises to which it has application. I do not assume, 
nor can I that it has ever been the intention of the high 
contracting powers to said treaty that the consuls of either should 
have other powers quoad the matters referred to in said Article 15 
than those of full capacity to appear, and obtain from the local 
probate courts the necessary processes for the provisional care, 
protection, and preservation of the minor heirs, or property of 
their countrymen dying abroad under the conditions stated in 
said article." 

The supreme court of Louisiana in reversing the civil 
district court say : 

" If the treaty is susceptible of the construction of the ap- 
pellant, the result will be to avoid the appointment of an attorney 
for the absent heirs, and require the recognition of the appellant 
as the delegate of the French Consul. In our view, the stipula- 
tion in this treaty puts the delegate in the position of an agent 
of the French heirs, with the same effect as if he held their 
mandate to represent them as heirs. That was the manifest pur- 
pose, and the language of the treaty plainly expresses that 
intention. TTiere is no power to appoint an attorney for absent 
heirs when the heirs are present and represented. * * * It is 
idle to call in question the competency of the treaty-making 
power, nor do we think any question can be raised that the sut^ 
ject of this treaty under discussion here is properly within the 
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scope of the power. That subject is the right of French subjects 
to be represented here by the Consul of their country. On that 
subject the treaty provision is plain. The treaty by the organic 
law is the Supreme Law of the land, binding all courts, State and 
federal. * * * The treaty discloses no purpose to require our 
courts to appoint, as the attorney for absent heirs, the delegate of 
the French Consul. Its purpose is accomplished by placing the 
delegate before the court as representing the absent heirs, and 
precluding the appointment of any attorney to represent them." 

Having discussed the principles of the interpretation and 
construction of treaties at some length, let us look at the par- 
ticular language before us. Consuls are given the right to 
intervene " in the possession." We must give this form of 
expression some weight and some effect. It would seem that 
the only intelligent construction would be that the consul had 
the right to come between the property and the possession by 
some one else than himself, with the result that possession 
must necessarily be landed in him. To intervene in the ad- 
ministration is secondary ; he first comes into possession, and 
then he comes between the administration and the person who 
might have a right thereto under State law. This is giving 
to the word " intervene " its ordinary definition, and avoiding 
its local legal significance. Endeavoring to ascertain the spirit 
and intention of the language " to intervene in the possession, 
administration and judicial liquidation of the estate of the 
deceased," we must have regard for the entire context, and we 
may not select a single word for definition. It must not be 
viewed, as would a New York Statute, from our own local 
standpoint. It must be borne in mind that there can be but 
one correct construction of a contract; therefore, as we con- 
strue, so must the authorities of Italy; consequently, we must 
view it from the Italian, as well as our own, standpoint, and 
from both see what was intended to be accomplished by the 
use of the words quoted. This can be done in no better way 
than by studying the policy of Italian law on the subject, and 
at the same time realizing that the estates of foreign subjects 
are to be distributed according to the law of their own coun- 
try and not ours, and in such distribution the Consul is 
more competent to execute the laws of his country, of which 
he must be presumed to have particular knowledge, while our 
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courts, on the contrary, arc not presumed to be learned in 
foreign laws, and cannot take judicial notice of them. If the 
words, " conformably with the laws of the country for the 
benefit of the creditors and legal heirs/' relate to rights, and 
not to procedure, then the estate of a foreign subject would 
have to be distributed in accordance with our state statutes 
of distribution. This certainly could not have been the inten- 
tion of the contracting powers. They could not have intended 
to take from their own subjects the rights which they would 
have enjoyed had their intestate died at home, and to permit 
them to share according to a foreign statute of distribution. 
The right that is given by the treaty is the possession and parc^ 
mount right of administration, and this is not limited by the 
words " conformably with the laws of the country for the bene- 
fit of the creditors and legal heirs" These latter words provide 
merely for the procedure. The Consul, having been given the 
right of possession, is then required to administer the estate in 
conformity with the local laws in reference to such matters. This 
interpretation gives full protection to the domestic creditors, and 
that is all that the policy of the state law demands. The desire 
of state courts is to protect resident creditors, and after that is 
done they have no further concern except to deliver the property 
into the hands of the officers of the state to which it properly be- 
longs. There is no principle known to American law requiring 
our Courts to protect foreign subjects against the claims of duly 
accredited representatives of their own government. 

I am satisfied that, both under a fair interpretation of the 
treaty provisions as well as under the general law of nations 
as recognized by the United States, the Italian Consul is en- 
titled to the possession, for the purposes of administration, of 
the property of all Italian subjects dying intestate within his 
consular jurisdiction. Decreed accordingly." 

6. Church Surrogates Court Kings County, 1904, 89 N. Y. 
Supp. 537 ; 43 Misc. 573. In re Davenport. 

The gist of this decision is that the Italian Consul has the 
right to " intervene which would include the right to receive 
the property belonging to the alien and hence the money in 
question here should be paid over to the Consul-General." 
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6. Colahan Surrogate's Court July 30, 1909, Sum Decs. 1909 
p. 464. In re Alexander Nag/s estate. 

The G)ttrt held, that the Consul-General of Austria-Hun- 
gary, by virtue of the requirements of the treaty between that 
country and the United States, which secures him all the pre- 
rogatives and privileges granted to the functionaries of the 
same class of the most favored nation^ is entitled to represent 
and appear for all of non-resident alien next of kin of intestate 
who are citizens of Austria-Hungary. 

7. Appellate Division Supreme Court New York, March Term 

1911, 145 App. Div. 156, 129 N. Y. Supp. 20. In re Frank 
ScutelWs estate. Appeal from a decree of the Surrogate's 
Court of Cattaraugus County. 

After reviewing the elements of the case the Court held 
as follows : 

" In 1900, Silkman, Surrogate of Westchester County, held 
without any extended discussion, that this clause gave the Italian 
Consul prior right to administration. 

In 1901, Thomas, Surrogate of New York City, took occa- 
sion to disagree with Silkman, S., in the Fattosini case and to 
hold that this clause did not give an Italian Consul the prior 
right to administration. This discussion was more or less obiter, 
however, because he granted administration to the Consul in 
that case on other grounds. 

In 1902, Silkman, Surrogate, again considered the question, 
and in an exhaustive opinion upheld his former decision, dis- 
cussed the decision of Thomas, Surrogate in the Logiorato case 
and again held the Consul had the prior right to administration. 
/ think this opinion should be followed by us, because the 
reasoning is sound and unanswerable. I do not need to quote 
from it here or to reiterate in my own language the argument 
there made. It is in the reports and may be read there. 

In 1907, Van Dusee, Surrogate of Albany County, followed 
Silkman S., in the Lobrasciano case, and granted administration 
to the Cousul, in preference to a brother and creditor of the de- 
ceased, saying this course had been the practice of his court for 
many years, and had been adopted by many jurisdictions in this 
State and in Massachusetts, citing McEvoy vs. Wyman {in re 
Silvetti 66 Misc. 394). 

In the McEvoy case above referred to and in re Arduino 9 
Ohio, N. P. Rep. (N. S.) 369, the views of Silkman S., were 
approved and followed. 
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Davie, Surrogate, in this case adopts the reasoning of 
Thomas, S. 

All concur." 

8. Fowler Surrogate's Court N. Y., January 17, 1912. {New 
York Law Journal.) In re John Micale's estate. 

** By virtue of the * most favored nation ' clause contained 
in article 7 of the treaty of 1878 between the United States and 
Italy there was secured to the latter country not only the 
benefit of article 9 of the treaty of 1853, made between the 
United States and Argentina, but also the provisions of article 
10 of the treaty of 1859 between Uruguay and the United States, 
which recognized the right of the Consul-General, Consul or 
Vice-Consul of the former, or his representative, to name an ad- 
ministrator of the estate of a citizen of his nation who had died 
intestate in this country. Letters must therefore issue to the 
del^;ate of the Italian Consul In re Nicola Abatangelo, N. Y. 
Law Journal, May 3, 1911, decided by Surrogate Ketcham is 
to the same effect. See also article 8, treaty of 1851, between 
the United States and Costa Rica." 



9. This and the following decisions have been handed 
down after the U. S. Supreme Court had rendered judgment 
in the above cited case Rocca vs. Thompson. 

Fowler Surrogate's Court N. Y. County (N. Y. Law Journal 
June 11, 1912, Surr. Decs. 1912, p. 653.) In re Vincenzo 
Baglieri's estate. 

" The decision of the United States Supreme Court in the 
case of Rocca vs. Thompson, 223 U. S. 317, 32 Sup. Ct. 207, 56 
L. Ed., which affirmed a judgment of the Supreme Court of 
the state of California holding that the public administrator 
was entitled to letters of administration upon the estate of an 
Italian citizen dying intestate in California, resulted from a 
consideration of the provisions contained in the treaty between 
the United States and the Argentine Republic as to the rights 
and power of their respective Consular-Officers; it being as- 
sumed by the court in its decision that the rights and powers 
so conferred inured to the benefit of similar officers of the 
government of Italy by virtue of the favored nation clause 
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(art. 17) contained in the treaty of 1878 (20 Stat 732) between 
the United States and Italy. No question was presented to or 
considered by the court as to the rights and powers of the Italian 
consular officers with reference to the administration of estates 
of Italian citizens acquired by virtue of such clause under treaties 
made by the United States with other countries than Argentine" 
(The Court then quotes the respective clause of the Argentine 
treaty cited above.) 

**. . . This language, the United States Supreme Court 
held, laying great stress on the term " intervene " and defining 
the sense in which it was used in the article, did not authorize 
or provide for the appointment of any of the Consular-Officers 
mentioned in the articles as administrator of the estate of any 
decedent referred to therein. 

Article 10 of the treaty between Paraguay and the United 
States (Treaty of 1869, 12 Stat. 1096) expressly and unequivo- 
cally gives to the Consul-General, Consul or Vice-Consul of Para- 
guay or his representative the right to name an administrator of 
the estate of a citizen of his nation who had died in this country 
intestate. The convention between Sweden and the United States 
unmistakably declares that the Consul-General, Vice-Consul-Gen^ 
eral or Vice-Consul of Sweden shall have the right to be ap^ 
pointed administrator of the estate of a citizen of his country 
dying in this country. 

". . . Under the ' most favored nation ' clause there can 
be no doubt that the provisions in our treaties with Sweden 
and Paraguay, so far as they relate to the powers and rights of 
consular officers with reference to the administration of the 
estates of citizens of their respective countries, were conferred 
on like representatives of the Italian government. McEvoy vs. 
Wyman, 191 Mass. 276, 77 N. E. 379; in re Scutella's estate 
146 App. Div. 166, 129 N. Y. Supp. 20; Rocca vs. Thompson, 
supra, and cases therein cited. From the foregoing it is obvious 
that the Consul-General of Italy is entitled to letters of administra- 
tion on the estate of the intestate, who was a citizen of Italy and 
died in this country, in preference to the petitioner, who is a 
brother of the intestate and one of his next of kin.'* 

10. Fowler Surrogates Court N. Y. County. N. Y. Law Jour- 
nal, June 13, 1912. In re Harry Jarenia^s estate. 
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" Article 15 of the treaty of 1870 between the United States 
and Austria-Hungary (17 Stat 831) gives to their Consuls- 
General, Consuls and other Consular-Officers mentioned therein 
the same prerogatives and privileges granted to functionaries 
of the same class of the most favored nation. This entitles 
Consuls and Consular-Officers of Austria-Hungary to letters of 
administration on the estate of a decedent who was a subject 
of Austria-Hungary and who died intestate in this country. 
See estate of Vincenzo Baglieri, 137 N. Y. Supp. 175." 

11. Fowler Surrogate's Court N. Y. County. N. Y. Law 
Journal, October 30, 1912. In re Rusena M. Szabd's estate. 

"The testatrix was a subject of Austria-Hungary at the 
time of her death. She left a will admitted to probate by the 
Surrogate's court of this county, upon which letters testamen- 
tary were issued to the respondent. The will effected no dis- 
position of her property by reason of the fact that the sole 
beneficiary designated therein predeceased her. Her personal 
property of which her estate consists, therefore passes as in 
cases of intestacy, and her next of kin entitled to the same are 
subjects of Austria-Hungary. The Vice-Consul of that nation has 
brought this proceeding to remove the respondent and revoke his 
letters upon the grounds alleged in the petition and which are 
sufficient for the purpose, and the allegations are not disputed. 
The only question presented is as to the right of the Consul to 
maintain the proceeding. I have no doubt that he has the right. 
This right is conferred on the Consul by article 8 of the treaty 
of June 27, 1871, between his country and the United States 
which gives to the Consuls-General, Consuls, Vice-Consuls and 
other officials therein mentioned the right to apply to the judicial 
authorities within their district for the purpose of protecting the 
rights of their countrymen. 

It is further assured to him by articles 21 and 27 of the 
Spanish treaty of 1903, entered into by Spain and this country, 
which is made applicable to Austria-Hungary by articles 1 
and 15 of its treaty with the United States, which secures to 
its Consuls-General, Consuls, Vice-Consuls and other designated 
officers the same privileges, powers, liberties and immunities, 
as similar functionaries of the most favored nation. The Spanish 
treaty with this country (1902 articles 21 atid 27) gives to Con-- 
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sulS'General, Consuls, Vice-Consuls and certain other mentioned 
officials the right to represent the absent next of kin of the citi- 
zens or subjects of their country who shall die within their con- 
sular jurisdiction for the purpose of protecting their rights and 
interest. Under these treaties there is no doubt of the ability of 
the Vice-Consul who has initiated this proceeding to maintain it. 
'' (Carpigiani vs. Hall, Ala. Sup. Court, 55 South Rep. 248; von 

i Thodorovich vs. Franz Josef Ben. Ass'n. 164 Fed. Rep. 911 ; in re 

Alexander Nagy N. Y. Law Journal, July 31, 1909, Surr. Decs. 
1909, p. 464; estate of Vincenzo Baglieri N. Y. Law Jour. June 

11, 1912, Surr. Decs. 1912, p. 653.) Application to revoke the 
letters of respondent granted." 

12. Brown Surrogate's Court Monroe County N. Y,, N. Y. Law 
Journal 5. December 1912. In re Mile VukeliS estate. 

Application was made for the removal of the administrator 
heretofore appointed of the above named estate, and for the ap- 
pointment of the Consular- A gent of the Austro-Hungarian Mon- 
archy for the Buffalo district, which district includes the county 
of Monroe. 

The court first gives a resume of the facts of this case then 
goes on: 

"The rule of this court requires that notice should have 
been given to the Consular-Agent, or a waiver of such notice se- 
cured from him, by the administrator heretofore appointed, upon 
his application for appointment, but we shall not decide this 
application simply because that rule was violated, but we will 
consider the merits of the application and determine the appli- 
cation in this instance on the merits alone. 

In the treaty between the United States and Sweden, pro- 
claimed at Washington, March 20, 1911, the second paragraph 
of article 14 of the treaty reads as follows : 

" In the event of any citizen of either of the two contract- 
ing parties dying without will or testament, in the territory of 
the other contracting party, the Consul-General, Consul, Vice- 
Consul-General, or Vice-Consul of the nation to which the de- 
ceased may belong, or, in his absence, the representative of such 
Consul-General, Consul, Vice-Consul-General, or Vice-Consul, 
shall, so far as the laws of each country will permit and pend- 
ing the appointment of an administrator and until Letters of 
Administration have been granted, take charge of the property 
left by the deceased for the benefit of his lawful heirs and credi- 
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tors, and, moreover, have the right to be appointed as adminis- 
trator of such estate." . . . 

Under the most favored nation clause whatever rights and 
privities are granted to the consular officers of the Kingdom 
of Sweden are available to consular officers ot the same grade 
representing the Monarchy of Austria-Hungary and the Kingdom 
of Italy. 

Counsel for the first appointed administrator calls the 
court's attention to the decision of the United States Supreme 
Court in Rocca vs. Thompson, as authority for the position 
originally taken by the counsel for such administrator. By care- 
ful consideration of that case, however, it will be seen that that 
decision turned upon the proper construction to be given to the 
word "intervene" in that portion of the treaty of the United 
States with Argentina which secured to the consular officers 
therein specified "the right to intervene in the possession, 
administration and judicial liquidation of the estate of the 
deceased." The United States Supreme Court held that the 
word " intervene " did not authorize or provide for the appoint- 
ment of any of the consular officers mentioned in the article as 
administrators of the estate of any decedent referred to therein. 

Since that decision authority for the right of a consular 
officer of a foreign government to the administration upon the 
estate of one of His Majesty's subjects must be looked for else- 
where than in the treaty with Argentina, and that authority is un- 
mistakably found in the treaty with Sweden of which a por- 
tion material to this subject is above quoted. 

In the discussion of the Rocca vs, Thompson case. Justice 
Day, in his opinion, in arriving at the conclusion that the words 
in the Argentina treaty were not sufficient to justify the appoint- 
ment of the Italian Consul or his representative, called attention 
to the fact that treaties are generally very carefully drawn, and 
that if in that treaty those words were meant to include appoint- 
ment of the Consul or his representative, language would have been 
so used as to make it clear that that was the intention and cites 
the treaty with Sweden as showing that in that case clearer and 
different language was used relative to such appointments. That 
treaty was not capable of application to the case before the 
United States Supreme Court, because the issues therein arose 
in 1908, before the adoption of the treaty with Sweden." 

The Court then cites the two decisions in re Vincenzo 

Baglieri and Rusena M. Szabo cited above and concludes as 

follows : 

"/ am of the opinion that under the provisions of our treaty 
with Austria-Hungary, and the prozHsions of the treaties with 
Sweden and Paraguay, the representative of the Consul of the 
Emperor of Austria-Hungary is entitled to letters of administror 
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turn upon the estate of a subject of the Emperor of Austria- 
Hungary dying intestate in this country, leaving property to be 
administered therein, and that as a matter of right the petitioner 
herein, as such Consular- Agent of His Majesty the Emperor 
of Austria and Apostolic King of Hungary, for the district of 
Buffalo, is entitled to Letters of Administration upon the estate 
of Mile Vukelif, the deceased, and that the letters heretofore 
issued to Nicholas Vukelif should be revoked, and thereupon 
letters issued to the said John de Nyiri as such Consular-Agent, 
upon his filing his oath of office and a bond, in form and amount 
to be approved by this court." 



II. In New Jersey State. 

1. Judge Relstab, Orphans Court, Mercer County N. J., June 
2(Hh, 1904. (27 N. J. Law Journal No. 12, p. 367.) In re 
Francesco Freedoms estate. 

The Court after giving the story of the case cites the 
respective articles of the treaty with the Kingdom of Italy and 
the treaty with the Argentine Republic and Article VL Sec. 2, 
of the Constitution of the United States, which we already 
have cited above. Then the Court continues as follows : 

" While it is not the province of the courts of law to ex- 
pound treaties with respect to the rights and obligations of the 
sovereign states parties thereto, yet when it becomes necessary 
so to do, to ascertain and declare the rights of individuals, the 
courts adopt those general rules applied to the construction of 
the statutes, contracts and written instruments generally in order 
to effect the purpose and intentions of the makers. A. & E. 
Enc. Law 26, p. 555; U. S. vs. Rauscher, 119 U. S. 407, 30 
L. Ed. 425. 

As far as I have been able to discover the precise question 
involved in this case has not been adjudicated m this cotmtry. 
The effect of these treaty provisions on the Consul's right of 
administration of the estates of the deceased Italian subject 
leaving no kin or heir resident in this country has been considered 
in New York state by the surrogate of New York and West- 
chester counties, resulting in directly opposite conclusions. In 
re estates Libretto Tartaglio, 12 Misc. Rep. 241; Giuseppe 
Fattosini, 33 Id. 18 ; Giuseppe Logiorato, 34 Id. 31 ; and Boetano 
Lobrasciano, 38 Id. 415. 

In the Logiorato estate, New York county Surrogate's court, 
the exclusive right to administer was denied. In the other cases 
the Surrogate's court of Westchester county held that the ex- 
clusive right to administer on such estates was vested in die 
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Italian Consul. In the Westchester County cases it was assumed 
ttiat, by reason of the so-called 'most favored nation' clause 
contained in the treaty with Italy, Article IX. of the treaty with 
the Argentine Republic became a part of the treaty with Italy, 
and that the right to intervene in the procession, administration 
and judicial liquidation of the estate of the deceased means such 
right to the exclusion of all others. In New York cotmty case 
the court, conceding (I assume for the purpose of argument) 
that that provision of the treaty with the Argentine Republic 
became incorporated with the treaty with the Italian government 
by reason of such 'most favored nation' clause, held that no 
exclusive right to administration resulted from the 'right to 
intervene.' 

I cannot assent to the proposition that the right to 'inter- 
vene' in the possession, administration, etc., is necessarily 
exclusive. This right of intervention, as expressed in tiie treaty 
provision, it is for the benefit of the creditors and legal heirs and 
is to be exercised " conformably with the laws of the country.'' 
What country? Assuredly that in which tiie administration is 
sought This right is not personal to the Consul, but inheres in 
him as the representative of the Government to which the de^ 
ceased was subject; and the treaty provision in this respect is 
declaratory of his status in the courts of such country to which 
he has been deputed, entitling him to intervene if there be 
occasion for Consular intervention. The v^rd '* intervene,'' as 
ordinarily understood, is to interfere, interpose, come between, 
as between persons, parties or states. And in law it is to inter- 
pose and become a party to a suit pending between other parties, 
as stockholders may intervene in a suit against directors. Cent. 
Diet. In a judicial proceeding it is the right of a third person, 
not originally a party to a suit, claiming an interest, to interpose 
at any stage in defense of his interest, whenever it is affected 
either as to his person or property. Wharton and Bouviers' Law 
Dictionaries." 

The intermittent section deals with the meaning of the 
word " intervene " whereupon the Court concludes his opinion 
as folbws: 

'' The conclusion I have reached in this case, however, makes 
it unnecessary for me to come to any definite opinion as to the 
effect of such last mentioned article, and I express none. In my 
judgment the status or power of the Italian Consul, with respect 
to tiie administration of sudi estates as the one now considered, 
is unaffected, whether the IX. Article of the treaty with the 
Argentine Republii be read into the treaty with the Italian Gov- 
ernment or not. A Consular-Officer is, by the law of nations, 
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the provisional conservator of the property within his district, 
belonging to his countrymen deceased therein ; but in the absence 
of treaty provisions, local law or usage, he cannot administer 
without judicial authorization. 2 Cyc. 271 ; by the statute of the 
United States, the Consuls are required to possess and act as 
administrators of the personal estate of a citizen of the United 
States dying in their Consulate, leaving no personal representa- 
tive, where the laws of the cotmtry will permit of such adminis- 
tration. U. S. Rev. Stat. Sec. 1709. 

In Wharton's Inter. Law Dig., Vol. 1, 782-787, will be found 
excerpts of official letters of several of United States Secretaries 
of State to the United States Consuls, in which the right and duty 
of Consuls to intervene and protect the estates of their deceased 
countrymen are expressly declared. One quotation will suffice. 
Secretary of State Marcy, in 1851, in a letter to Consul Aspinwall, 
on this subject, said it was " one of the most sacred and responsi- 
ble trusts imposed by their office, and in this respect they directly 
represent their government in protecting the rights and interest 
of the representatives of deceased citizens." Id. 782. 

By the laws of the Kingdom of Italy the Consuls, in the event 
of the death of an Italian in their Consulate, are required to 
preserve and administer his estate. See Title 2, Chap, 1, Arts. 23- 
26-111-113, Laws of Italy, relating to powers and duties of 
Consuls. 

In the Bello Corrunes case, 6 Wheat. 152, 6 Law Ed., U. S. 
Sup. Ct. Rep. 229, it was said, p. 233 : " That a Vice-Consul duly 
recognized by our government, is a competent party to assert or 
defend the rights of property of the individual of his nation in 
any Court having jurisdiction of causes affected by the applica- 
tion of International Law. To watch over the rights and interests 
of their subjects, wherever the pursuits of commerce may draw 
them, or the vicissitudes of human affairs may force them, is 
the great object for which Consuls are deputed by their sover- 
eigns; and in a country where the laws govern and justice is 
sought for in Courts only it would be a mockery to preclude them 
from the only avenue through which their course lies to the end 
of their mission. The long and universal usage of the Courts 
of the United States has sanctioned the exercise of this right, 
and it is impossible that any evil or inconvenience can flow 
from it." 

The Italian Consul, in his representative capacity, having the 
necessary status to act as administrator, and he being authorized 
by power of attorney executed to him by the widow and next of 
kin of the deceased to receive any distributive shares that should 
come to them in such administration, the only question remaining 
is, whether he, as such Consul, or the brother of such deceased, 
should be appointed administrator. 
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The principle which underlies grants of administration is 
that it be committed to those who are the ultimate or residuary 
beneficiaries, to those to whom the residue of the estate goes 
when administration is completed. The right of administration 
grows out of the right of distribution; and, consequently, those 
who are entitled by the statute of distribution to what remains 
have the exclusive primary right to administration. Donahay vs. 
Hall 18 Stew. 720 ; Cramer vs. Sharp, 4 Dick, 558. Section 27 of 
Orphans' Court Act of 1898, P. L. 1898, 724, requiring the ad- 
ministration to be committed to the widow and next of kin of 
the deceased, if any of such will accept the same, is framed upon 
this principle, and in all other cases the appointing power must 
conform to such rules. 

As already stated the brother is not entitled to any of this 
estate save, possibly, such moneys as have been expended by 
him in the proper burial of the deceased, such fund being for 
the exclusive benefit of the widow and father of the deceased. 
It is also to be noted that the widow and next of kin in this 
case have more than the interest ordinarily attached to the ad- 
ministration of estates. As before observed the estate (so- 
called) to be administered is a claim for damages, yet to be es- 
tablished. This is not an estate already in existence, but one 
yet to be secured; and in the negotiation to be had before the 
amount of such claim is fixed or recovered the persons who alone 
are interested in establishing such claim should be given prefer- 
ential consideration in appointing the administrator. 

If the brother had made his application within forty days 
mentioned in our statute (see Sec. 28, act of 1898), his right 
to administration, in my judgment, in view of the exceptional 
character of the estate to be liquidated, would still be controlled 
by the principle hereinbefore mentioned. He, however, did not 
apply within such period, and the Court is freed from specific 
statutory direction, and the appointment is controlled by such 
principle. I am of opinion, therefore, that the Italian Consul, 
who stands by treaty and international comity in the place of the 
widow and next of kin — subjects of the Kingdom of Italy — ^and 
who has been specifically appointed by them to receive their dis- 
tributive shares, should be appointed the administrator." 

2. Judge William J. Martin, Essex County, Orphans^ Court on 
appeal from the Surrogate of Essex County, N. J,, June 20, 
1912. In re Carmelo Gurrierfs Estate. 

After a resume of the facts of the case and after quoting 
the provisions of the treaty with Italy and Article XIV. of the 
treaty with Sweden Judge Martin expounds his views on the 
question at* bar as follows: 
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" It is apparent that the question at the foundation of the 
determination of the rights of the parties is found in the proper 
construction of the clause of the treaty with Sweden just 
quoted. The question is— does that treaty place Consuls of 
Sweden in the class of those who have a right to administer 
the estates of citizens of Sweden dying in the United States 
and give the like privilege to Consuls of the United States as. 
to citizens of the country dying in Sweden? In Ware vs. Hylton, 
3 Dall. 199, decided in 1796, Justice Chase says : 

'^ There can be no limitation on the power of the people of 
the United States. By their authority the state constitutions were 
made and by their authority the constitution of the United States 
was established, and they had the power to change or abolish 
the State Constitutions or make them yield to the general govern- 
ment and to treaties made by their authority. A treaty cannot 
be the supreme law of the land, that is, of all the United States, 
if any act of a State Legislature can stand in its way. If the 
constitution of a state, which is the fundamental law of tiie 
state and paramount to its legislature, must give way to a treaty 
and fall before it, can it be questioned whether the less power, 
an act of the State Legislature, must not be prostrate ? It is the 
declared will of the people of the United States that every treaty 
made by the authority of the United States shall be superior to 
the Constitution and laws of any individual State and their will 
alone is to decide. If a law of a State, contrary to a treaty, b 
not void, but voidable only by a repeal or nullification of a State 
Legislature, this certain consequence follows : that the will of a 
small part of the United States may control or defeat the will 
of the whole. The people of America have been pleased to de- 
clare that all treaties made before the establishment of the na- 
tional Constitution or laws of any of the States contrary to a 
treaty shall be disregarded." 

In Fairfax vs. Hunter, 7 Cranch 603 ; Chirac vs. Chirac, i 
Wheaton 259, and Hauenstein vs. Lynham, 100 U. S. 483, the 
doctrine declared in Ware vs. Hylton was applied. 

There have been numerous cases in which State Laws in 
reference to matters within the ordinary legislative competence 
of the State have been held void because of the conflict with 
subsisting federal treaties. (Hopkirk vs. Bell, 3 Cranch 454; 
Lattimer vs. Poteet, 14 Peters 4; Ward vs. Racehorse, 163 U. 
rS. 504; Head money cases, 112 U. S. 598; U. S. vs. 43 Gallons 
of Whiskey, 93 U. S. 197, and Shanks vs. Dupont, 3 Peters 248.) 
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Thus, in the case of DeGeoffrey vs. Riggs, 133 U. S. 268 it is 

declared : 

" That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the 
government of other nations is clear. It is also clear that the 
protection which should be afforded to citizens of one country 
owning property in another, and the manner in which that prop- 
erty may be transferred, devised or inherited, are fitting subjects 
for such negotiation and of regulation by mutual stipulations 
between two countries. As commercial intercourse increases be- 
tween different countries the residence of citizens of one country 
witiiin tiie territory of the other naturally follows, and the re- 
moval of their disability from alienage to hold, transfer and 
mherit property in such cases tends to promote amicable rela- 
tions. Such removal has been within the present century the 
frequent subject of treaty arrangement. The treaty power as 
expressed in the constitution is in terms unlimited except by those 
restraints which are found in that instrument against the action 
of the Government or of its departments and those arising from 
the nature of the Government itself and of that of the State.'' 

See also for complete statement of authorities 1 Will- 
oughby on Constitution p. 500 and Mr. Butler's excellent work on 
the Treaty-making Power of the United States, Sec. 3, where 
after summarizing his conclusions regarding the extent of the 
treaty-making power he says : 

" Fourth. That all provisions in State Statutes or Constitu- 
tions which in any way conflict with any treaty stipulations 
whether they have been made prior or subsequent thereto, must 
give way to the provisions of the treaty, . . . even if such 
provisions relate to matters wholly within State jurisdiction." 

The decision of this case is not controlled by the decision 
of the Supreme Court of the United States in Rocca vs. 
Thompson, 225 U. S. 317, because in that case at the time of 
the death of the decedent, Giuseppe Ghio, on the 27th day of 
April, 1908, the convention between the United States and 
Sweden had not been proclaimed. In Rocca vs. Thompson the 
question determined was whether the provisions of the treaty 
with the Argentine Republic, proclaimed July 27, 1863, were a 
part of the treaty with Italy and gave the right to administer the 
estate of citizens of that Republic dying in the United States to 
Consuls of the Argentine Republic ; and it was held that it did 
not. The Court said in relation to the subject of the proper con- 
struction of treaties (p. 331) : 
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" Like other contracts they are to be read in the light of the 
conditions and circumstances existing at the time they are entered 
into with a view to effecting the objects and purposes of the 
states thereby contracting. It is further to be observed that 
treaties are the subject of careful consideration before they are 
entered into, and are drawn by persons competent to express 
their meaning and to choose apt words in which to embody the 
purposes of the high contracting parties. Had it been the inten- 
tion to commit the administration of estates of citisens of one 
country, dying in another, exclusively to the Consul of the foreign 
nation, it would have been very easy to have declared that pur- 
pose (in the Argentine Treaty), in unmistakable terms. For in- 
stance, where that was the purpose, as in ... the convention 
between the United States and Sweden proclaimed March ZO, 

1911, it is provided," (Here the Court quotes Article XIV. of 
the treaty with Sweden hereinbefore mentioned). 

The language of the treaty with Sweden, ^'and more- 
over have the right to be appointed administrator of such es- 
tate," apparently refers to an additional right to that author- 
izing the taking charge of property in conformity with the 
laws of the country. The right to be appointed administrator is 
separate and distinct from the right to take possession of the 
property. It is evident that in addition to being privil^ed to take 
possession of the property of their nationals, G>nsuls are given the 
additional right to be one of those who may be appointed admin- 
istrator. This seems to qualify them as proper parties to receive 
letters of administration. It does not exclude others ordinarily 
entitled to letters. The rule of the Orphans' Court directs that 
notice be given to all persons entitled to administration and the 
statute designates the widow and next of kin as persons entitled. 
It would seem that the statement in the XIV. Article of the treaty 
with Sweden meant to add the right to be classed as one of those 
entitled to administration on the estates of decedents described 
in the article. 

The matter of Francesco Freccia, 27 N. J. Law Journal 
867, decided by Judge Relstab, is in complete conformity with 
the decision of Rocca vs. Thompson, and is easily distinguished 
from the case at bar upon the grounds mentioned. 

The Surrogate of the County of New York, since the de- 
cision of Rocca vs. Thompson, has arrived at a similar result 
in the cases of Baglieri and Jarema, decided June 13, and June 14, 

1912. (Sec N. Y. Uw Journal.) 
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Article XIV. of the treaty with Sweden gives the right of 
administration to Consular-Agents and as the treaty with Italy 
by the ''most favored nation" clause incorporates in it the 
provisions of the said treaty with Sweden, Hon. Alfredo Mag- 
nani, Royal Consular-Agent of Italy, is one of those entitled to 
letters of administration on the estate of Carmelo Gurrieri, 
deceased. 

In the case under consideration all of the next of kin and 
persons entitled to administration have had notices of this appli- 
cation, and as the Consular-Agent of Italy is the only person 
entitled to administration who has claimed the right to admin- 
ister upon said estate, a decree will be signed granting letters 
to said Hon. Alfredo Magnani, Royal Consular-Agent of Italy, 
on his filing a bond for the faithful performance of his duties 
as such administrator, in accordance with the statute, in the 
sum of Twelve Hundred Dollars." 

3. Court of Errors and Appeals, N. J., Jime 20, 1912. In re 

Wicko Sinovcic's Estate. 

This is an appeal from a decree of the Prerogative Court 
affirming a decree of the Orphans' Court of Camden County. 
The Court in not granting the appeal merely said that it would 
affirm the decree for the reasons stated in the opinion filed in 
the Camden County Orphans' Court by Judge Joline. The 
decision of the lower Court is based on the provisions of the 
treaty with Austria-Hungary and the treaty with the Argen- 
tine Republic. The Court held that " Alexander de Nuber, Con- 
sul-General at New York, had the right to intervene in this pro- 
ceeding and that it cotdd not be successfully urged that this did 
not apply to the grant of letters of administration, and should 
apply as well to an appeal from an alleged improper grant of such 
letters/' 

III. In Massachusetts. 

77 N. E. 379 ; 191 Mass. 276. In re Wyman's Estate, January 
23, 1906— March 10, 1906. 

Supreme Court of Massachusetts, 

The net result of the Courts finding is that under the exist- 
ing treaties, which are the Supreme Law of the Land, the petition 
of the Consular representative of the Empire of Russia, to be 
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appointed administrator of the estate of a Russian subject who 
died here, must be granted against the objection of the puUic 
administrator. 

This is what the Court finds : 

" On the agreed facts in this case we have no doubt that 
the judge of the Probate Court erred in appointing a public 
administrator as administrator of the estate of a Russian subject 
dying here intestate and leaving personal property and in dis- 
missing the petition of the Russian Vice-Consul on the ground 
that it did not appear that he had a legal right to be appointed 
administrator of the estate to the exclusion of the public adminis- 
trator. 

By Article VIII. of the treaty of 1832, between Russia and 
the United States, it is provided : 

'The two contracting parties shall have the liberty of hav- 
ing in their respective ports Consuls, Vice-Consuls, agents and 
commissaries, of their own appointment, who shall enjoy the same 
privileges and powers as those of the most favored nations/ 

The same treaty in Article X. provides : 

'The citizens and subjects of each of the high contract- 
ing parties shall have power to dispose of their personal goods 
within the jurisdiction of the other, by testament, donation, or 
otherwise, and their representatives, being citizens or subjects 
of the odier party, shall succeed to their said personal goods, 
whether by testament or ab intestato, and may take possession 
thereof, either by themselves, or by others acting for them, and 
dispose of the same at will, paying to the profit of the respective 
governments such dues only as the inhabitants of the country 
wherein said goods are shall be subject to pay in like cases.' 

Under the 'most favored nation' clause reliance is had 
upon the provisions of Article IX. of the treaty of 1853 between 
the Argentine Republic and the United States, which read as 
follows : (Text of Article IX.) 

See also the treaty between Costa Rica and the United 
States of 1851, Article VIII. 

There is but little authority directly in point, on the ques- 
tion raised by this appeal. In Lanfear vs. Ritchie, 9 La. Ann. 
96, decided in 1854, the decision was against the Vice-Consul 
of Sweden and Norway, on the ground that the right claimed 
was 'incompatible with the sovereignty of the State.' But 
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this was at a time when we might expect the doctrine of State 
rights to be strongly insisted upon. On the other hand, there 
are two decisions of the Surrogate's Court for Westchester 
County, New York, which fully sustain the position of the 
Vice-Consul in the case before us. These cases are well con- 
sidered and cover the entire ground. Estate of Tartaglio, 18 
Misc. (N. Y.), 245. In re Fattosini, 33 Misc. (N. Y.) 18. 

None of these cases are binding upon us, and the case 
must be decided on general principles. 

Among the powers conferred upon the President by Article 
II., paragraph 2 of the Constitution of the United States is this : 

' He shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the 
senators present concur.' 

By Article VI. it is declared : 

'This Constitution, and the laws of the United States 
which shall be made in pursuance thereof ; and all treaties made, 
or which shall be made, under the authority of the United States, 
shall be the supreme law of the land ; and the judges in every 
State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.' ^ 

Treaties are to be liberally construed. Shanks vs, Du- 
pont, 3 Pet. 242, 249; Hauenstein vs. Lynham, 100 U. S. 483, 
487. When, then, anything in the Constitution or laws of a 
State are in conflict with a treaty, the latter must prevail, and 
this Court has not hesitated to follow this rule, which is gen- 
erally recognized as the law of the land. ToUefsen vs. Fee, 
168 Mass. 188; Ware vs. Hylton, 3 Dallas, 199, 237; United 
States vs. Forty-three Gallons of Whiskey, 93 U. S. 188, 197; 
Hauenstein vs. Lynham, 100 U. S. 489; Head money cases, 
112 U. S. 680, 698, per Miller; GeoflFrey vs. Riggs, 133 U. S. 
268, 267 ; In re Parrott, 1 Fed. Rep. 481. 

While it may be true that there is some limit to the powers 
of the President and Senate in making treaties, as has been tti- 
timated in some of the cases in the Supreme Court of the United 
States, we cannot accede to the contention of the counsel of the 
public administrator, that the treaties in question in this case are 
beyond the jurisdiction of the treaty-making power; nor can we 
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accede to the further contention as to the construction of the 
treaty which was adopted by the judge of the Probate Court. 

We might perhaps stop here, but as the question of 
giving a bond is sure to arise, we are of the opinion that the 
Vice-Consul, as he has applied for letters of administration, 
and thus has submitted himself to the Court, should be required 
to give a bond and in other respects to conduct himself with 
respect to the estate as would any other administrator. 

The order therefore will be : 

Decree of the Probate Court reversed." 



IV. In State op Ohio. 

1. Supreme Court of Ohio, In re State vs. Vanderpool. 39 O. 
St. Page 273. Syllabus 2 : 

The following language is used by the Court : 

** The provisions of this treaty are part of the law of the land« 
enforceable by the judicial tribunals of this State, on behalf of a 
person so detained and prosecuted.'' 
and on page 276 : 

*' By Section 2, Article VI. of the Constitution of the United 
States, ' This constitution, and the laws of the United States^ 
made in pursuance thereof, and all the treaties made, or which 
shall be made, under the authority of the United States, shall be 
the Supreme Law of the Land, and the judges of every State 
shall be bound thereby, anything in the Constitution and laws of 
any State to the contrary notwittistanding.' 

'' This treaty is therefore the law of the land, and the judges 
of every State are as much bound thereby as they are by the con- 
stitution and laws of the Federal or State Governments. It is, 
therefore, the imperative duty of the judicial tribunals of Ohio 
to take cognisance of the rights of persons arising under a treaty 
to the same extent as if they arose under a statute of the State 
itself/ 



9> 



2. Probate Judge /. R. McCleary of Jefferson County, Ohio. In 
the matter of Joseph Bertoloni, deceased. March 31, 1908 ; 
April 21, 1908. 
In this case Dr. Nicola Cerri, Italian Vice-Consul in 

Cleveland, O., filed an application with the Court requesting 

the removal of V. A. M. Morelli as administrator of the estate 

of Joseph Bertoloni, who had been appointed contrary to the 

existing treaty provisions with the Kingdom of Italy. 
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There was no decision rendered but after hearing of argu- 
ment the Conn granted Dr. Cerri's application. 

This is the respective journal entry of this case : 
In the matter of the estate of Joseph Bertoloni, deceased. March 

81, 1910. 

This case coming on to be heard on the motion of Nicola 
Cerri to remove Vincent A. M. Morelli as administrator of 
the estate of Joseph Bertoloni, deceased, the Court after hear- 
ing the testimony adduced, and the arguments of counsel, 
sustained the motion to remove said administrator. The said 
administrator Vincent A. M. Morelli is hereby removed as ad- 
ministrator of the estate of Joseph Bertoloni, deceased, and he 
is ordered to file his account and pay the costs of this pro- 
ceeding, to which ruling said administrator V. A. M. Morelli 
excepted. (Journal No. 18, page 487) 

Attest : J. R. McCleary, Judge. 

And on April 21, 1908 Dr. Cerri was appointed as adminis- 
trator. 

3. Judge Healea of the Common Pleas Court of Tuscarawas 
County. (9 N. P. N. S. 369) December 13, 1909. In re 
Vincenso Arduino. 

After a statement of the facts of the case and an enum- 
eration of the respective treaty provisions of the treaty with 
Italy and the treaty with Argentina, a reference to Section 2 
of Article VI. of the United States Constitution and to the 
Supreme Court of Ohio's decision in the case of State vs. 
Vanderpool 39 O. S., 276-7, (see above) the Court gave the 
following opinion : 

''So that the treaty between the Argentine Republic and 
the United States does provide for administration on the part 
of the Consular-Agent in this country, where a person died 
leaving an estate in this country, who was an alien and who 
had no next of kin in this country. 

The appellant in this case objected to the introduction of 
printed copies of these portions of these treaties. Those ob- 
jections were overruled and exceptions were noted. This evi- 
dence was superfluous. The authorities upon the question of the 
right of this Court to consider these treaties seems to be uniform 
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and to have the effect that ** Courts judicially notice the provisions 
of treaties made by their own governments" And that : '7^^ 
cial notice of the law includes notice of its true reading, and of 
all matter which can legally affect its validity or meaning/' Ency- 
clopedia of Evidence, Vol. 7, page 960. 

So that it is the duty of this G>urt to notice these treaties 
judicially. 

Now how should the terms of these treaties be construed? 
Counsel cite 26 Am. & Eng. Ency., 555, to the effect that the 
terms of a treaty should be construed in the same way that a 
contract or other statute would be construed. In the second 
edition of this same work, Vol. 28, page 488, it is said : 

''In construing the language of treaties the Courts will 
adopt the same general rules which are applicable in the construc- 
tion of statutes, contracts and written instruments generally in 
order to carry out the purpose and intention of the nuJcers.'' 

In the same volume, at page 490, in speaking of the ooo- 
struction of treaties, the text says : 

'^'As treaties are solemn engagements entered into between 
independent nations for the common advancement of their m- 
terests and the interests of civilisation, and as their main object 
is not only to avoid war and secure lasting peace but to promote 
a friendly feeling between the people of the two countries, they 
should be interpreted in the broad and liberal spirit which is cal- 
culated to make for the existence of a perpetual amity so far as 
can be done without the sacrifice of individual rights or the 
principles of personal liberty which lie at the foundation of 
jurisprudence.'* 

I am of the opinion that the portion of the United States 
Constitution and the parts of the treaties mentioned do not 
require construction beyond the plain meaning of the language 
therein employed. This provision of the Constitution and 
these treaties are only susceptible of one meaning, and inter- 
pret themselves. Giving to these provisions of the Constitu- 
tion the meaning which their language imports, the treaty provi- 
sions are supreme, and this Court is bound to obey them in deter- 
mining this appointment regardless of Section 6005 of the Re- 
vised Statutes of Ohio, or any other statute of this State. 

The Massachusetts Supreme Court, in the case cited by 
counsel on both sides of this case (191 Mass., 276), has held 
that the treaties existing between nations are the supreme law 
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of the land, and that the application of the Consular represen- 
tative to be appointed administrator of the estate of a Russian 
subject who died here must be granted against the public ad- 
ministrator. This is a well considered case, is founded upon 
the better reason and in my judgment has greater weight as 
an authority than the opinion of the Supreme Court of Louisi- 
ana to the contrary. The cases reported in the 12 and 33 
Miscellaneous Reports, New York, all cited in the Massachu- 
setts opinion, are in line with the holding in Massachusetts 
and are also well considered cases. 

Counsel for Crescio does not exhibit much earnestness 
for the claim that the Massachusetts case does not correctly 
state the law, but contends that these provisions of the trea- 
ties relied upon are only applicable to cases where the deceased 
alien left an estate; that no Court has gone further than to 
hold them applicable where there is an estate left by the de- 
ceased alien ; that Arduino left no estate ; that his death was 
wrongfully caused by the East Goshen Coal Company, and 
that by Sections 6134 and 6135 of the Revised Statutes of Ohio 
his administrator has a claim to recover damages against such 
company for the benefit only of his next of kin, and that such 
claim is not part of his estate. These cases of Steel vs, Kurtz, 
28 O. S. 191-6, Wolf vs. Railway, 55 O. S. 517, and 1 C. C— 
N. S., 17, are relied upon as sustaining this claim. In the 28th 
O. S. case the second paragraph of the syllabus is as follows: 

" While the proceeds of a judgment rendered in an action 
under this statute are directed to be distributed to the bene- 
ficiaries of the judgment in the proportions provided by law in 
relation to the distribution of personal estates left by persons 
dying intestate, the money realized is not to be treated as part 
of the general estate of the intestate. The personal representa- 
tive in whose name the action is brought is a trustee of the fund 
and must distribute the proceeds of the judgment to those to 
whom the general personal estate would descend according to 
the course of the statute of descents and distribution." 

The Court, in this case, clearly recognizes that the claim 
for wrongful death is part of decedent's estate. The Court 
say: "It is not to be treated as part of the general estate." 
Why this use of the qualifying word general unless to dis- 
tinguish all that part of the personal estate which does not 
arise from the claim for wrongful death from that which 
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does so arise and which is a part of the special estate of the 
deceased. 

The 55th O. S. case goes no further upon this questicHi 
than the 28th O. S. case, and the opinion of our own Circuit 
Court, 1 C. C. — N. S. 17, is to the same eflfect. Neither of these 
cases is an authority upon the point that a claim for wrong- 
ful death is no part of decedent's estate in any sense. They 
do hold it is no part of the general personal estate; that the 
administrator has no personal interest in it; that creditors 
can have no claim upon it. But they do not hold that it is not 
a chose in action, or a right which is property to be recovered 
and distributed as the statutes require. I am of the opinion 
that it is a chose in action, a claim that may be recovered, and 
as such is property and is a part of the special estate of the 
decedent to be recovered in the name of the administrator for 
the benefit of the persons named in the statute and distributed 
as the statute provides. 

Section 5994 of the Revised Statutes of Ohio provides for 
the appointment of administrators and authorizes the appoint- 
ment whenever any estate is left, it matters not how small. 
The question is not made, but I presume Arduino left some 
goods and chattels if nothing more than a suit of clothes, but 
the power to appoint an administrator is not dependent upon 
his having left goods and chattels. If it were, and the face of 
Crescio's application is true, then Crescio was appointed with- 
out any authority in law, and there is no power to maintain a 
suit for wrongful death where decedent left no goods, chattels 
or other property. The contention of Crescio's counsel in this 
case that Arduino left no estate and that the claim for his 
wrongful death is no part of his estate would defeat Crescio's 
appointment as administrator, and such claim for wrongful 
death, and would in all cases where decedent left no property 
defeat the purpose and object of Sections 6134 and 6135 of the 
Revised Statutes of Ohio. The greater weight of authority is 
opposed to this view. I cite two cases, one in Minnesota and 
one in Nebraska. The Minnesota case is reported in 46 North- 
western, page 79. After citing the Minnesota statutes the Court 
say: 

" Without now considering whether letters of administration 
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can be assailed collaterally upon any such ground, we are of 
opinion that a cause of action under the statute first cited is to 
be assets of the deceased, within the meaning of the statute last 
cited, so as to give the Probate Court jurisdiction to direct admin- 
istration for the purpose of enforcing it, and distributing the 
proceeds. It is true that, strictly speaking, the cause of the 
action did not belong to the deceased in his lifetime, but only 
accrued at his death; also that, when realized on, the proceeds 
form no part of his general estate, but belong to his next of kin. 
But the narrow and literal construction contended for by the ap- 
pellant would often prevent the enforcement of the cause of 
action at all, because of the impossibility of securing a personal 
representative of the deceased to maintain it. Administration is 
a proceeding in rem, the res being the estate of the deceased; 
and we apprehend that, whether the deceased was a resident or a 
non-resident, the existence of assets is essential to administration, 
for it is the estate, and not the expired breath, of the deceased 
upon which administration operates. Hence it would seem to 
follow, from appellant's logic, that if the deceased left no assets, 
strictly so-called, no administration could ever be had, and con- 
sequently the statutory right of action for the benefit of the next 
of kin could never be enforced. This right of action is given 
in a case of the death of any person, whether a resident of the 
State, or only temporarily sojourning in it, at the time of his 
receiving the injuries causing his death. The law will not allow 
it to be defeated for want of a party to maintain it." 

The Nebraska case is reported in the 71 Northwestern, at 
pages 283-4. The second paragraph of the syllabus reads: 

" The County Court of a county wherein a non-resident of 
the State is killed may appoint an administrator to prosecute a 
statutory action for the injury causing the death of the decedent, 
though the latter left no property in this State.'* 

The Court, in the opinion, say: 

" The authority of the County Court did not rest alone upon 
the few articles of personal property already mentioned which 
the deceased had upon his person when he died, since the cause 
of action against the railroad corporation was sufficient estate to 
justify the appointment of an administrator, had there been no 
other estate to be administered. The decisions in the other States 
upon the questions are conflicting, but the decided weight of 
authority sustains the doctrine that the cause of action under 
Lord Campbell's act is an estate sufficient to grant administra- 
tion thereon." 

The Court so held in Railway Co. vs, Lewis, 24 Neb. 848, 
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and in discussing it further it cites several other authorities sus- 
taining this view, viz : Merkle vs. Bennington Tp. 68 Mich. 133 
(35 NL W. 846); Raikoad Co. vs. Andrews, 36 Conn, 213; 
Morris vs. Raikoad Co., 65 Iowa 727 (23 N. W., 143) ; Pinney 
vs. McGregory, 102 Mass. 186; Griswold vs. Griswold (Ala.), 20 
South. 437, and other cases. 

The only case I have been able to find holding the contrary 
doctrine is a case reported in the 29 Kansas, which holds that 
a claim for wrongful death is no part of the decedent's estate; 
that no administrator can be appointed to recover it unless the 
deceased left other assets, and that, therefore, in all cases where 
the decedent left no other assets that no cause of action can be 
enforced for wrongful death. 

Therefore under these authorities the Court is of the opinion 
that the motion to remove Crescio should be sustained. 

I might add that in this case there is no claim that Mr. 
Crescio is not a proper and fit person to administer this estate. 
He certainly is proper and fit, and the Court sustains this motion 
upon no other ground than the one which the Court has announced, 
that the weight of authority seems to be that the Consular repre- 
sentative in this jurisdiction has the preference in this ap- 
pointment. 

4. Probate Judge Alexander Hadden, Cuyahoga County, Janu- 
ary 6, 1910. (No. 47653.) In re Antonio Carrots Estate. 

After a resum£ of the facts of this case and after quoting 
the respective treaty provisions already referred ^o in the de- 
cision of Judge Healea, Judge Hadden handed down the follow- 
ing decision: 

" But the argument is made that ' the most favored nation ' 
clause, does not give the Italian Consul or his representative, this 
right, and in support of this contention, counsel cites the case 
of Bertram vs. Robertson, 122 U. S. Supreme Ct 116, and the 
reply to the demand of the Swiss Consul that Swiss imports 
should receive the same concessions as French imports, and also 
the letter of the State Department to Baron de Fava, in 1894. 
The subject matter of the case Bertram vs. Robertson, and the 
Swiss affair, was commercial privileges which had been granted 
to other countries in return for privileges granted to us. They 
were in reality bargains which the Federal Glovemment had made 
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with foreign countries, and not favors granted, and it would seem 
therefore that what was contended for in those two matters could 
not come under 'the most favored nation' clause. Bui the 
provision of the treaty with the Argentine Republic permitting 
Consuls to intervene in the administration of the estates of their 
deceased fellow citizens, cannot be classed as a bargain. It more 
resembles a privilege or a favor, and would therefore seem to 
come nearer to what was intended by the language, ' the most 
favored nation.' " 

Considerable reliance has been placed by counsel for the ad- 
ministrator, upon a letter of the State Department to Baron de 
Fava, who was then the Italian Ambassador residing in Wash- 
ington. He asks that the Italian Consul be authorized directly 
to settle estates of his deceased countrymen. No one will con- 
tend for a moment that the State Department could make zsxy 
order granting and carrying out sudi a request as this. It 
would be powerless to do so, if for no other reason than that it 
would be interfering with purely domestic affairs, which are 
r^ulated exclusively by the State Law, and this matter is care- 
fully protected in the Argentine Treaty, because it gives the right 
to interfere only " Conformably with the laws of the country/' 
It is not surprising, therefore, that the State Department said 
in its communicacion, '' that the United States has never entered 
into any treaty granting to the Consuls of foreign countries, in 
this country, such authority as that you suggest should be given 
to the Consuls of Italy. The entire question of the administration, 
settlement and distribution of decedent's estates in this country, 
is under the control of the respective states." Acting Secretary 
Uhl, the writer of this letter, gave it as his opinion, that " the 
local Courts of the States in cases where foreigners die within 
their jurisdiction, intestate and without heirs or creditors, would, 
upon application of the Consul of the decedent's country, residing 
in their jurisdiction, grant him administration of the estate." 

This is exactly the way it has worked out, and shows that 
the treaty rights then existing, were sufficient to give the relief 
that the Baron demanded. 

How shall these treaties be construed? Volume 88 of the 
Second Edition of the American and English Encyclopedia, page 
488 : '' In construing the language of treaties, the Courts will 
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adopt the same general rules which are applicable in the con- 
struction of statutes, contracts and written instruments generally^ 
in order to carry out the purpose and intention of the makers.'' 

• . • The question is then presented, are the words, " to 
intervene in the possession, administration and judicial liquida- 
tion of the estate of the deceased/' broad enough to give the 
petitioner in this action, a superior r^t to be appointed adminis- 
trator, to that of the present incumbent? 

It is claimed that the Consular-Agent has only the right to 
"intervene," to "come between," for the protection of his 
countrymen, and the Court must hear him. In making this ap- 
plication he has intervened, and he may at all times come into 
Court to see that the rights of his countrymen are protected, but 
the Court can appoint whoever, under our laws, ought to be 
appointed. 

Section 6005 of the Revised Statutes of Ohio provides, in 
the absence of relatives and creditors, the Court shall commit 
"administration to such other person as it shall think fit." If 
this were the only light on the subject, it would certainly control; 
but in case of a conflict, apparent or real, between a treaty and 
the statute of a State, the statute must give way, otherwise the 
treaty could not be the Supreme Law of the Land; and we are 
brought to the question, what does the treaty mean when it uses 
the term " intervene? " If we are permitted to use the meaning 
attached to it by the Century Dictionary, we find it means, " to 
come between in act; act intermediately or mediatorially ; inter- 
fere or interpose as between persons, parties or states." The 
mere application for administration, or the mere right to watch 
over the administration, is not intervention. It is a coming be- 
tween, but a coming to or coming at. There must be something 
more than that to satisfy the term " intervene." The clothing of 
the Consular-Agent with the power of an administrator, so that 
he can transact business on behalf of the estate, is the only step 
which comes within either the letter or the spirit of the term. 
From this, it follows that the language quoted from the treaty 
with the Argentine Republic, gives the Consul or Consular- Agent 
the right to be appointed administrator in such cases, and if the 
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treaty is superior to the Statute of Ohio, then he has the first 
and best right to be appointed. 

... A case throwing some light upon the subject is found 
in the estate of McWhirter, 235 111., page 612, in which the Court, 
speaking of the right to administer, says that " it is not a natural 
right in anyone, but resides first in the State, and the State may, 
in certain cases, as where no relatives are within its jurisdiction, 
place the administration in the hands of its own officer, the public 
administrator." 

But suppose a public administrator should assert that he, as 
against the Consul or Consular- Agent, had the right to admin- 
ister? In 1906, the supreme judicial Court of Massachusetts 
had this question to deal with, in the case of McEvoy, public 
administrator, vs, Wyman, 191 Mass. 276. This is in an exceed- 
ingly well reasoned case. The Assistant Attorney-General ap- 
peared for the public administrator, and F. R. Coudert of New 
York for the petitioner; and the Court held that "under the 
existing treaties, which are the Supreme Law of the Land, the 
petition of the Consular representative of the Empire of Russia 
for this Commonwealth, to be appointed administrator for a 
Russian subject who died here, must be granted against the ob- 
jection of the public administrator." 

In his brief, counsel for Dr. Cerri also cites a case which 
arose in the Surrogate's Court, Westchester County, New 
York, in April, 1895, 12 Misc. Reports, N. Y. 245, in the 
estate of Libretto Tartaglio, and also a case which was tried in 
the same Court in 1900, 33 N. Y. Misc. Reports, page 18. In 
the last case, the Court held that " where an Italian subject 
dies. intestate in the State of New York and leaves property there, 
and his only next of kin are in Italy, the Consul-General of 
Italy has, under treaties with the United States, exclusive 
right to administer upon his estate, and may apply for letters 
in the Court of the proper Surrogate." These authorities, it 
seems to me, entirely dispose of the question as to the extent 
which the authorization of GuUino by the heirs in Italy, affects 
the situation. If Cerri, as Consular-Agent, has the right to be 
appointed administrator, then he has that right irrespective of 
whether the heirs authorize another to apply, or not. See on 
this point the Wyman case, above cited." 
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5. This is the cof^ of a Journal entry in the estate of 
Andrew Keczer which was decided in the July tenn of 1910. 

THE STATE OF OHIO, ) IN THE PROBATE COURT 
LUCAS COUNTY, SS. ) O'Brien O'Donnell, Probate Judge. 

In re Estate of ) JOURNAL ENTRY. 

Andrew Keczer, deceased. \ Administration No. 5426. 



This day this cause came on to be heard upon the applica- 
tion of Ernest Ludwig, the Austro-Hungarian Consul for the 
State of Ohio, filed herein for the removal of Julius P. Simon 
administrator of the estate of Andrew Keczer, deceased; and it 
appearing to the Court that said Julius P. Simon has been duly 
notified of this proceeding and the time of its hearing as required 
by law, and the said Julius P. Simon being present in person in 
this Court at said hearing, the said hearing came on and said 
cause was submitted to the Court upon the said application, the 
treaty between the United States and Austria-Hungary, and cases 
of precedence in different States of the Union, and the arguments 
of counsel. Whereupon the Court finds that no notice was given 
to the Austro-Hungarian Consul for Ohio of the demise of said 

Andrew Keczer before said Julius P. Simon was appointed ad- 
ministrator as aforesaid and said appointment was in violation of 
said treaty between the United States and Austria-Hungary, and 
therefore the Court orders that the said Julius P. Simon be re- 
moved as administrator of the estate of Andrew Keczer, de- 
ceased; and that within ten days he file a full account of his 
administration of said estate in this Court as required by law. 



6. Judge J. WUkins of the Common Pleas Court of Mahoni$ig 
County. (Vol. IX. No. 40 Ohio Law Journal, p. 107, Janu- 
ary 8, 1913.) Decided April, 1911. In re Estate of George 
Stingdcs. 

"This proceeding came into this Court upon appeal from 
fhe Probate Court of this county, it appearing that application 
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was made to said Court for the appointment of an adminis- 
trator of the estate of said Stingics, deceased; and that the 
administrator under said application was removed upon motion 
of Ernest Ludwig, Consul of the Austro-Hungarian Monarchy, 
the decedent being a subject of his Majesty, the Emperor of 
Austria and King of Hungary. 

The only question which the Court is called upon to deter- 
mine is, whether or not the Consul of the Austro-Hungarian 
Government under the treaty between that Government and 
the United States, can designate a representative to act for 
him as administrator of this estate, it being conceded that under 
the treaties between the two governments, the Consul or Vice^ 
Consul or other accredited representative of the Austro-Hungar-- 
ian Government would have the right to be appointed as admims" 
trator of the estate of any citizen of his own government who died 
within his jurisdiction without will or testament." 

The Court then quotes the respective treaty provisions of 
the treaty with Austria-Hungary (Art XV. and Art. XVI.) and 
Section 2 of Art. VI. of the Constitution of the United States. 

" The treaty is therefore the law of the land, and the judges 
of every State are as much bound thereby as they are by the 
Constitution and the laws of the Federal and State Govern- 
ments. It is, therefore, the duty of the judicial tribunals of 
Ohio to take cognizance of the rights of persons arising under 
the treaty to the same extent as if they arise under the statute 
of the State itself. 

This is the law of Ohio as laid down by our Supreme Court 
in the case of State vs, Vanderpool, 39/A O. S. 276-7, so thai 
regardless of any provisions of the General Code, designating 
who may be appointed administrator of the estates of residents 
of this State, we are required to follow the provisions of the 
treaties, and statutory law of the State must give xmy to the 
provisions herein set forth. Keeping in mind that we are deal- 
ing with the rights and property of the subject of a foreign 
government, we can see many reasons why the representative of 
that government should have control of the property of one of 
its citizens who may have died in this country. The Common 
Pleas C©urt of Tuscarawas County, 9 N. P. (N. S.), 369, laid 
down the rule that "a claim for wrongful death is a chose in 
action, and as such is property and a part of the special estate 
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of the decedent, to be recovered in the name of the administrator 
for the benefit of the beneficiaries named in the statute." The 
treaty between the United States and the Argentine Confedera- 
tion provides that, " if any citizen of either of the two contract- 
ing parties shall die without will or testament, in any of the 
territories of the other, the Consul-General or Consul of the nation 
to which the deceased belonged, or the representative of such 
Ccmsul-General or Consul, in his absence, shall have the right to 
intervene in the possession, administration and judicial liquida- 
tion of the estate of the deceased, conformably with the laws of 
the country, for the benefit of the creditors and legal heirs." . . . 
By reason of the use of what is known of the " most fav- 
ored nation" clause in the treaty between the United States 
and the Austro-Hungarian Government, we must read this 
provision found in this treaty between this government and 
the Argentine Confederation. It, therefore, seems clear to me, 
that the accredited representative of the Austro-Hungarian Gov- 
ernment, being located at Cleveland, is absent from Trumbull 
County, and if he appoints a representative to act for him in his 
absence, and such appointment is so made as to become a matter 
of record under the authority of the accredited representative in 
the Probate Court of this county, then it would be the duty of the 
Probate Court to appoint such representative so elected and desig- 
nated by the accredited representative of the Austro-Hungarian 
Government, upon certificate of the Consul of his absence as pro^ 

vided by the treaty. 

The appointment of such a representative should not be 

made in an informal manner, but in such a way that the record 
of the Probate Court will clearly show that he was so desig- 
nated and selected to act in the place and stead of the Consul 
himself, in his absence, and when that is done the Probate 
Court has no discretion but is required to appoint the repre- 
sentative so designated as administrator. 

A decree may be entered accordingly." 

The following decisions were reported after the Supreme 
Court decision in re Rocca vs. Thompson : 

7. This is the copy of a Journal Entry in the estate of 
Giovanni Carosella, which case was decided in the September 
term of 1912. 
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The State of Ohio, ) IN THE PROBATE COURT 
Mahoning County, ss. ) Judge David Griffith. 

/nr^ Estate of ) JOURNAL ENTRY. 

Giovanni Carosella, deceased. ) 

" This cause came on to be heard on the motion of Nicola 
Cerri, the appointed, qualified and accredited Vice-Consul of 
the Kingdom of Italy on and for Northern Ohio, including 
Mahoning County, to revoke letters of administration issued 
to Emilio Villani, and to remove said administrator on the 
ground that no notice of the application of said Emilio Villani 
for letters of administration had been given to the aforesaid 
Consular representative, and upon the additional ground that 
said Italian Consular representative had the paramount right 
to appointment as administrator of the estate of said decedent, 
Giovanni Carosella, an Italian subject. On due consideration 
of the evidence and arguments of counsel, the Court finds that 
the allegations contained in the motion of said Nicola Cerri, 
Italian Vice-Consul, are true, and that a power of attorney 
was given by the heirs of said decedent to the said Emilio 
Villani, but that said power of attorney is ineffectual to impair 
the paramount right of said Consular representative, under treaty 
provisions, to administer the estates of his subjects dying in- 
testate within his jurisdiction; that the convention between the 
United States and Sweden proclaimed March 20, 1911, in the 
language of the Supreme Court of the United States, 223 U. S. 
217, confers such paramount right of administration exclusively 
upon the Consular representative in clear and unmistakable terms; 
and that by the terms of Article XVII. of the Consular conven- 
tion between the United States and Italy proclaimed on the 8th 
day of May, 1878, known as the ' most favored nation ' clause, 
the Italian Consular representative is entitled to all the rights, 
prerogatives, immunities and privil^es conferred upon the 
Swedish Consular representative. 

It is therefore ordered, adjudged and decreed that the letters 
of administration heretofore issued to said Emilio Villani without 
notice to the said Nicola Cerri, Italian Vice-Consul, and without 
his consent, be and the same are hereby revoked and declared nuU 
and void ab initio, and the said Emilio Villani be removed as ad- 
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ministratar of the estate of Giovanni Carosella, and that letters 
of administration be issued to the said Nicola Cerri, Italian Vice-- 
Consul." 

8. The next Court finding was, it is true, not incorporated 
in a Court decision, but should find a place in this enumera- 
tion, as it undoubtedly gives evidence to the Ohio Court's 
position concerning Consular treaty rights. 

Probate Judge David Griffith, Youngstown, Mahoning County, 
Ohio, November, 1812. In re estate of Frank Karas, de- 
ceased. 

The Court found the decedent, Frank Karas, died on or 
about May 25, 1912, and left a widow, Helen Karas, and four 
minor children. The decedent resided in Youngstown, Ohio, 
with one of said minor children, Jacob Karas, who is twenty 
years of age, and the widow and other children reside in 
Austria-Hungary. 

Upon the request of the Austro-Hungarian Consul of 
Qeveland, Ohio, the Court appointed Charles Yarmy, admin- 
istrator of decedent's estate. After the appointment of said 
administrator a motion was filed by a brother of the deced- 
ent, Mike Karas, then residing in Youngstown, Ohio, to 
remove said Charles Yarmy as administrator. Said Mike 
Karas, in support of said motion presented a power of attorney 
from the widow authorizing the appointment of said Mike 
Karas as administrator, and said son Jacob Karas appeared 
and filed a written request for the appointment of said Mike 
Karas as administrator. 

The Court overruled the motion of said Mike Karas and 
ordered the appointment of said Charles Yarmy to stand, that 
the appointment of said Charles Yarmy had been regularly 
made upon the request of the Austro-Hungarian Consul, who 
was duly authorized under the treaty between the United 
States and Austria-Hungary to recommend his representative 
to administer the estate of an Austrian or Hungarian subject 
dying within the jurisdiction of the Court without a last will and 
testament 
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9. This is the copy of a journal entry in the estate of Achille 
Forte, which case was decided in the November term of 191IS. 

THE STATE OF OHIO, ) IN THE PROBATE COURT 
MAHONING COUNTY, SS- \ Judge David Griffith. 

IVuT^T^^tSli.'rTr ^ ^ I JOURNAL ENTRY. 
ACHILLE FORTE, deceased > 

" This cause came on to be heard on the motion of Nicola 
Cerri, the duly accredited, appointed and qualified Consular- 
Agent of the Kingdom of Italy in and for Northern Ohio, 
including Mahoning County, for the removal of one Frank 
Mitolo, appointed administrator of the estate of Achille Forte, 
deceased. On due consideration of the evidence and argu- 
ments, the Court find that Achille Forte, an Italian subject, 
came to his death on the 16th day of April, 1912, in Youngs- 
town, in Mahoning County, in the State of Ohio, leaving 
Teresa DeCicco, his mother, an Italian subject and a non-resi- 
dent alien, residing in the Kingdom of Italy, his only heir-at- 
law, and next of kin, surviving him; that no notice of the 
application of said Frank Mitolo for letters of administration 
upon the estate of said decedent was ever served upon or 
received by, the said Nicola Cerri, the duly accredited, ap- 
pointed and qualified Consular-Agent of the Kingdom of 
Italy as aforesaid ; that by the provisions of Article XVII. of the 
Consular convention between the Kingdom of Italy and the 
United States, proclaimed on the 8th day of May, 1878, said 
Italian Consular representative was entitled to all the rights, 
prerogatives, immunities and privileges granted to the officers 
of the same grade of the * most favored nation ;' and that under 
the provisions of the convention between the United States and 
Sweden, proclaimed March 20, 1911, said Consular representa- 
tive was invested with the paramount right to appointment as 
administrator of the estate of said AchiUe Forte. 

It is, therefore, adjudged, ordered and decreed, that said 
Frank Mitolo was appointed in contravention of the treaty provi- 
sion aforesaid, and that the letters of administration so irregularly 
issued to him be and the same are hereby revoked, and the said 
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Frank Mitolo be and he is hereby removed as administrator of 
the estate of said Achille Forte, and that the settlement attempted 
to be consummated by the said Frank Mitolo be and the same is 
hereby wholly vacated and set aside and held for naught" 

10. This is a case that was decided in the Probate Court of 
Jefferson County and whereby the treaty right of the Austro- 
Hungarian G>nsul, Ernest Ludwig, was upheld; although the 
Journal Entry is rather meagre on this point. 

Probate Journal No. 19, page 662. In the matter of the estate 

of Ely Babic, deceased. November 6, 1912. 

This day came Ernest Ludwig and filed a motion to re- 
move Sam Davis, administrator of Ely Babic, deceased, and 
hearing on said motion was fixed for December 7, 1912, at 
12 :30 P. M. Attest : J. R. McCleary, Judge. 
Page 672. In the matter of the estate of Ely Babic, deceased. 

November 23, 1912. 

This day this case was called for hearing on the motion 
to remove Sam Davis, administrator, and hearing on good 
reasons being shown was continued to December 7, 1912, at 
12 :30 P. M. Attest : J. R. McCleary, Judge. 
Page 683. In the matter of the estate of Ely Babic, deceased. 

December 5, 1912. 

This day came Sam Davis, administrator of the estate 
of Ely Babic, deceased, and tendered his resignation as admin- 
istrator of the estate of Ely Babic, deceased, and the Court 
for good reasons accepted said resignation and filed the same. 
Attest; J. R. McQeary, Judge. 

11. Probate Judge Alexander Hodden of Cuyahoga County. No, 
59006. November, 1912. In re Savario Costanzo's Estate, 

After reviewing the facts of the case and after quoting the 
respective treaty provisions of the treaties with Italy and 
Sweden the Court continues as follows : 

" The first question then presented to the Court is whether 
the terms of the Swedish Treaty must be considered as having 
been virtually incorporated into the Italian Treaty by virtue 
of the ^ most favored nation ' clause. That it is so incorporated 
is attacked by attorney for Coreno on the ground that the 
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right given to the Swedish G>nsular-Officers was not a privi- 
lege or a favor, but it was a bargain given for value and Italy 
should not be allowed to have the advantage of the bargain with- 
out paying the same price. 

In my view of the case it is not necessary to go into the 
question, but I might say in passing that this presents an ex- 
ceedingly close question. All the authorities cited as bearing 
out the contention of the Italian Q)nsular-Agent are based 
upon in re Fattosini, 67 N. Y. Supp. 1119. The reasoning in 
that case is very meagre and unsatisfactory, so that the doctrine 
of the applicability of the ' most favored nation ' clause in such 
cases rests upon a very insecure foundation when compared 
with the reasoning of Caleb R. Cushing, 6 Op. of Attorney- 
General 148, in an analogous case, namely that of the Consular- 
Agent's right to demand the surrender of deserting seamen 
from an alien ship. The cases of Rocca vs. Thompson, 223 
U. S. 317 ; Ship James & William vs. U. S., 37 Ct. of Aims, 
303 ; Thingvalla Line vs. U. S., 24 Ct. of Aims, 255 ; Bertram 
vs. Robertson, 122 U. S. 116; Whitney vs. Robertson, 124 U. 
S. 190; and the scholarly article of Stanley K. Hornbeck on 
the * most favored nation ' clause in 3 American Journal of Inter- 
national Law, 395, 619, 797, all intimate the doctrine above 
set forth. 

But however that may be, a decision of that question Is 
not necessary in the present case. For the purpose of this case 
we may assume that the clause does apply and rest the decision 
on other grounds. 

It will be noticed that the clause 'shall . . . have 
the right to be appointed as administrator of such estate' in 
the Swedish Treaty is qualified and limited by the clause 'so 
far as the laws of each country will permit.' This idea is also 
carried out in the next paragraph which provides that if the 
Consular-Agent is acting as administrator of the estate of one 
of his deceased nationals he shall, 'be in such capacities as 
fully subject to the jurisdiction of the Courts of the country 
wherein the estate is situated as if said officer or representa- 
tive were a citizen of that country and possessed of no repre- 
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sentative capacity whatsoever.' It is also plainly seen that 
the U. S. Supreme Court does not favor a construction of a 
treaty so as to take away from States the right of administra- 
tion unless the treaty clearly warrants it. Rocca vs. Thomp- 
son, 223 U. S. 317. It is, therefore, plainly evident that the 
Swedish Treaty does not displace the admhiistration laws of 
Ohio, but rather that it affirms them and makes itself sub- 
ordinate to them. What then is the meaning of the clause 
'shall . . . have the right to be ^pointed as administra- 
tor of such estate?' The statute governing the appointment 
of an administrator in Ohio is Section 10617 G. C. This pro- 
vides that the husband or widow of the deceased shall have 
the first right to be appointed; then come the next of kin; 
next, come creditors, and lastly such persons as the Court 
shall deem fit. Reading the treaty in connection with the 
statute, it is plainly to be seen that the right of the Consular- 
Agent is postponed to the third class. In other words, a hus- 
band or widow, next of kin, who are competent, and creditors, 
all have a prior right, and the Consular-Agent stands in the 
same situation as a stranger to the estate and he can only 
demand that he be not discriminated against because he is a 
foreigner of the representative government. . • . 

I have, of course, not been unmindful of the fact that a 
treaty may supersede a State Law. But it must be dearly 
shown that the treaty meant to conflict with the State Law and, 
where as here the treaty specifically states that it is in con- 
formity with State Law it cannot be urged that the law of 
the State is not applicable. 

... I am, therefore, of the opinion that it is entirely 
discretionary with the Court as to whom shall be appointed 
administrator of this estate, since both applicants are strangers 
to the estate. Looking, therefore, to the qualifications and 
fitness of the two applicants, I am disposed to grant Cerri's 
application, and he will be appointed upon his giving a bond 
in a sufficient amount.^' 

12. Probate Judge 'Alexander Hodden of Cuyahoga County. 
No. 61643. November, 1912. In re Celeste Andreano. 
". . . If there were no treaty between the United States 
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and Italy, the Italian Consular-Agent could not ask for this 
appointment^ inasmuch as our laws would govern ; but there 
is a treaty between the United States and Italy, made in 1878, 
which, however, in so many words does not govern the par- 
ticular phase of this situation. It is, therefore, claimed that 
the Consular-Agent must claim this application under some 
other right than that of an Italian Treaty. He makes his claim 
under the provisions of the Swedish Treaty, proclaimed in March, 
1911, claiming that the ' most favored nation ' clause of the Ital- 
ian Treaty of 1878 carries with it the provisions of the Swedish 
Treaty on this subject As I said in the Costanzo case, I am of 
the opinion that the Swedish Treaty does not givt the Swedish 
Consular-Agent as broad a right as the Italian Consular-Agent 
here claims for it ; assuming then for the purpose of this opinion 
that the * most favored nation ' clause of the Italian Treaty does 
include the provisions of the Swedish Treaty, I am of the opinion 
that the Swedish Treaty did not mean to abrogate the State Law 
but was made in accordance with it, as is plainly shown by the 
wording of the fourteenth section. It would, therefore, follow 
that Section 10617 of the General Code of Ohio is still in force, 
even under the provisions of the Swedish Treaty, and the Swedish 
Consular- Agent would come in tmder the fourth class mentioned 
in that section. This section provides that the husband or widow 
of the decedent shall have the first right to be appointed adminis- 
trator. After that come the next of kin ; thirdly come the credit- 
ors, and fourth, whoever the Court shall see fit to appoint, in the 
event that any one of the first three classes does not desire admin- 
istration. 

It is plainly to be seen here that the Swedish Consular- Agent 
and the Italian Consular-Agent, who claims the same rights, would 
come within the fourth class. The other applicant in this case 
comes within the second class, being a brother of the decedent, 
and in the absence of wife and children, the next of kin, and 
he, therefore, has a better claim than the Consular-Agent and 
the Court must of necessity appoint him.'* 

Decisions 11 and 12 have been appealed to the Common 
Pleas Court of Cuyahoga County. 
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13. This case was decided by the Probate 0>urt in Jefferson 
G)unty. The Journal Entry reads as follows: 

•* In the matter of the estate of \ Probate Journal No. 20 
ROCCO ARIGANELLO, alias [ Page 23. 

ROCCO RIJJANELO, deceased. ) February 8, 1913. 

This day this cause came on to be heard upon the application 
of Nicola Cerri, Royal Italian Vice-Consul for the Kingdom of 
Italy for the Northern District of Ohio, including Jefferson 
Coxmty, Ohio, filed herein for the removal of John W. Porter, ad- 
ministrator of the estate of Rocco Ariganello, alias Rijjanelo, de- 
ceased, and it appearing to the Court that said John W. Porter has 
been duly notified of this proceeding and the time of its hearing, as 
required by law. And the said John W. Porter, being present 
in person in this Court at said hearing and also represented by 
his Attorney Dio Rogers, the said hearing came on and said 
cause was submitted to the Court upon said application, the treaty 
between the United States and Italy, and cases of procedure in 
different States of the Union and arguments of counsel. Where- 
upon the Court finds that no notice was given to the Italian Con- 
sul for Northern Ohio, including Jefferson County, Ohio, of the 
demise of said Rocco Ariganello, alias Rocco Rijjanelo, deceased, 
before said John W. Porter was appointed administrator, as 
aforesaid, and that said appointment was in violation of said 
treaty between the United States and Italy, and, therefore, the 
Court orders that said John W. Porter be removed as adminis- 
trator of the estate of Rocco Ariganello, alias Rocco Rijjanelo, 
deceased, and the motion to vacate Journal Entry of the death 
settlement in this case is hereby overruled, to which ruling and 
order of Court Nicola Cerri objects and excepts. Attest : J. R. 
McCleary, Judge." 

V. In State of Michigan. 

Probate Judge Henry S, Hulbert of Wayne County, Mich. In re 

Paola LaTorre, deceased. May 31, 1911. 

This case is merely cited to show that the Court in cogniz- 
ance and acknowledgment of the Consular Treaty rights had 
ordered that the balance of the estate should be turned over to 
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Guido Sabetta, the Royal Italian Consul in Chicago, for further 
transmittance to the rightful heirs. 

No decision was entered, but this is what the respective 
journal entries say: 

" State of Michigan, County of Wayne, ss. No. 40463. At a 

session of the Probate Court for said County of Wayne, held 
at the Probate Court Room in the City of Detroit, on the 
thirty-first day of May, in the year One thousand nine hun- 
dred and eleven. Present: Henry S. Hulbert, Judge of 
Probate. In the matter of the Estate of Paola LaTorre, 
deceased. 

This day having been appointed for the examination and 
allowance of the final account of Pietro Cardiello, administrator 
of said estate ; due notice thereof having been given as directed 
by this Court; upon examination, it is ordered that the said 
account be and the same is hereby allowed as therein stated, with 
a balance in the hands of the said administrator and due said 
estate amounting to the sum of two thousand and fifty-one and 
ninety-eight hundredths dollars ($2,051.98), and that the said 
balance be turned over to Guido Sabetta, the Royal Consul for 
Italy. — Henry S. Hulbert, Judge of Probate. 

And State of Michigan, County of Wayne, ss. No. 40463. At 
a session of the Probate Court for said County of Wayne, 
held at the Probate Court Room in the City of Detroit, on 
the twenty-third day of October in the year One thousand 
nine hundred and , eleven. Present : Henry S. Hulbert, 
Judge of Probate. In the matter of the estate of Paola La 
Torre, deceased. 

On reading and filing the receipt of the Royal Italian Consul, 
acknowledging due payment to him of the sum of two thousand 
six and twenty- five hundredths dollars ($2006.25) from Pietro 
Cardiello, administrator of said estate, and due the said Royal 
Italian Consul for distribution among the heirs-at-law of said 
deceased who reside in the Kingdom of Italy, it is ordered that 
the said administrator be and he is hereby discharged, his bond 
cancelled and said estate closed, — Henry S. Hulbert, Judge of 
Probate." 

VI. In State of Pennsylvania. 

1. Judge John B. Steel of the Orphans^ Court of Westmoreland 
County, Pa, No. 68 May Term, 1911. (June 6, 1911.) In 
re Giuseppe Cernyar^s Estate. 

"At the request of the Imperial and Royal Austro-Hun- 
garian Consulate, the Logan Trust Company of New Kensington, 
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Pennsylvania, was duly appointed administrator, who took upon 
itself the duties of this trust, filed its first and final account in 
the Register's office of this County, 12th April, 1911. This 
account was confirmed nisi 20th May, 1911, absolute 30th May, 
1911, no exceptions thereto having been filed. The fund for dis- 
tribution is personal property. The debts have all been paid. 
We have the application of the Imperial and Royal Austro- 
Hungarian Consulate of Pittsburgh, Pennsylvania, asking that 
the fund be awarded to them for transmission to the proper 
Court of Austria-Hungary for distribution there. There is no 
testimony to show that Giuseppe Cemyar was domiciled in the 
Austro-Hungarian Empire at the time of his death. The evidence 
described him as unmarried and a resident of Monessen Borough, 
Westmoreland County, Pennsylvania, and outside of the fact that 
at the time of his death his father and mother were residents of 
Hungary there is nothing to show that his domicile was not at 
Monessen. The ftmd will, therefore, be distributed to his father 
and mother and the question of the payment of this amount to 
the Consul for the purpose of remitting same to the persons 
entitled to receive it will be considered later. Had the testimony 
shown that Giuseppe Cemyar was domiciled in Austria-Hungary, 
there can be no doubt but that the laws of Austria-Hungary 
would govern the distribution of the surplus of the estate and the 
Courts would generally remit the funds there for that purpose, 
but in the case before us there is nothing to show that his domicile 
was there. In fact the testimony taken indicates that it was in 
Monessen Borough, Westmoreland County, Pennsylvania. We 
do not know when he came here nor do we know how long he 
had lived here, nor is there any testimony to show from what 
country he came except that his father and mother live in Hun- 
gary. The testimony is silent as to whether he was a naturalized 
citizen or not. The only thing appearing definitely is the fact 
that he was a resident of Monessen. 

In order to constitute domicile, ''two things must concur, 
first, residence, and secondly, intention of making it the home of 
the party.'' Had the proofs shown that this decedent had once 
been domiciled in Hungary, the presumption might be in favor 
of his native country until a i^ew domicile had been acquired. 
Reed's Appeal, 78 Pa. 378. But as there are no proofs of this 
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kind it is not necessary for us to suppose a case for the sake of 
considering it. It appears from the testimony that the persons 
entitled to distribution are Frank Cemyar and Lucia Cemyar, 
father and mother. These persons are residents of Austria-Htm- 
gary. The amount going to them is claimed by the Austro-Hun- 
garian G>nsul for the purpose of transmitting the same to them. 

G>nsuls duly accredited from a foreign power are the agents 
of intercourse of that power in the district of the country to 
which they are accredited. Their rights are usually designated 
by treaty between their home country and the country to which 
they are sent, but much of their powers have grown up by reason 
of the comity between nations. 

Part of the treaty rights of the Austro-Hungarian Consul 
which govern his actions in this section are as follows: (Follow 
JArticle XVL and Article XV. of the treaty with Austria-Hun- 
gary.) 

A number of the treaties between other powers and the 
United States give to the Consuls the right to appear personally 
or by delegate in all proceedings in behalf of the absent heirs or 
creditors until they are duly represented. They have a right to 
take charge of the property of the deceased person so far as the 
law of each country will permit. — ^Treaty between the United 
States and Paraguay, February 4, 1859. 

The treaties of the United States are binding upon the 
judges of the several States. It would be of little use to give the 
Consul the right to appear for a creditor, or heir, unless he had 
the right to represent him fully. 

It has been decided, that " the Italian Consul-General under 
the 'most favored nation' clause being entitled to the benefits 
of those treaties, had the absolute right to appear for and represent 
the next of kin, including minors and to receive their distributive 
shares."— Matter of Tartaglio 12 N. Y, Misc. 245 ; Matter of 
Davenport, 43 Id. 473. 

Foreign Consuls have power to administer on the estates of 
their fellow subjects deceased within their territorial Consulate 
where no heirs or next of kin reside here. 

Under Section 1709 of the Revised Statutes it makes " the 
duty of the Consul to administer upon the estates of American 
dtisens dying zvithin their Consular district" — ^U. S. vs. Eaton, 
169 U. S. 852. 



66 Consular Treaty Rights. 

Maxey's International Law, page 116, defines one of the 
duties of Consuls as ** settling estates of their countrymen who 
died while resident of their Consular districts/' 

It woidd be manifestly unfair if an American traveler in one 
of the European countries should not have a representative of his 
own country to look after his estate after his death. It is just 
as unfair for a citisen of a European country dying in this country 
to be left without having anyone to look after his affairs here. 

It has been held in Dent's Appeal, 22 Pa. 519, ''that the 
Orphans' Court here can distribute the estate of a person domi- 
ciled in another State so long as there are no dd>ts to be presented 
at the domicile.'' 

The general rule, however, requires, ''that the surplusage 
of personal estate shall be remitted from the ancillary to the 
domiciliary jurisdiction for distribution." — ^Welle's Estate 161 Pa. 
218 ; Barry's Appeal, 88 Pa. 131. 

The practice in our local Courts where a decedent domiciled 
in a foreign country died here, should be to grant letters to those 
of his heirs and next of kin who are residents here and compe- 
tent to perform the duties of administration as provided by law. 
In the absence of any such relatives it is the duty of the Register 
to ratify the Consul of this district who may be appointed on his 
giving bond or may suggest a proper person under the law to be 
appointed. While the rule is to remit the surplusage of the per- 
sonal estate to the domiciliary jurisdiction for distribution 
according to the law there, the reverse is the rule as to real estate 
which is distributable according to the law of its location. 

It has been well said by Judge Hawkins, in Zacoaginnis' 
Estate, at No. 166, Orphans' Court of Allegheny County, Decem- 
ber Term, 1904: " The advantage of each nation of keeping up 
its friendly relation with its citisens, and the difficulty and risk 
of undertaking in a foreign jurisdiction to ascertain kinship, 
furnishes reasons enough why the surplusage of the personal 
property after the payment of local claims should be transmitted 
for distribution under domiciliary laws, and gives significance to 
that provision of the treaty which imposed on the Consul the 
duty of keeping in touch with the disposition of decedenfs assets" 

We can see no reason why the Consul who has the right to 
represent the estate should not be entrusted with the duty of 
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remitting the money arising from that estate. Out of the abund- 
ance of caution we will require that the seal of the Consulate 
shall be attached to each receipt for money received for trans- 
mission to Austro-Himgarian citizens or for distribution in the 
Courts there, and that they shall, within a reasonable time after 
receiving said ftmds, file with the Orphans' Court here a dupli- 
cate receipt either from the individual or from the Court of his 
own country being authorized to make distribution." 

8. Register of Wills of Philadelphia, Pa. In re Joseph Kincefs 
Estate. No. 604. October Term, 1912. 

** In this case two petitions for letters of administration are 
presented to the Register, one by Judah Rosenberg, a creditor of 
the decedent ; and the other by George von Grivicic, Consul for 
Austria-Hungary. The petition of the Consul, supported by his 
affidavit, declares that the decedent was a citizen of Austria- 
Hungary, and that the only known heir, a brother of the decedent, 
is a resident of Bohemia, Austria. 

Under the treaty of July 11, 1870, and ratifications between 
the United States and Austria-Htmgary, Article XI., the latter 
country is entitled to the benefit of the terms of the treaties 
between the United States and the ' most favored nations ' (see 
treaty with Argentine Republic). The treaties with the 'most 
favored nations ' declare the right of Consuls to intervene in the 
administration, etc., of citizens of their several countries dying 
in the United States. Est. of Lobrasciano, deceased, 38 Misc* 
Rep. N. Y. 416. Fattoshil Est., 33 Misc. Rep. N. Y. 18. 

The Consul is entitled to administration even as against a 
public administrator. McEvoy Pub. Adm. vs. Wyman, Consul, 
Middlesex, Mass., March, 1906. 

It appears to be certain that the decedent in this case was 
of foreign origin, and the Austro-Hungarian Consul avers, under 
oath, that he was a citizen of Austria. The treaties and the 
cases, therefore, declare the Consul's right to letters of adminis- 
tration upon the estate of a citizen of his country, and there 
appears nothing in this case to warrant the refusal to act upon 
the right recognized by the authorities. 

It is, therefore, ordered and decreed that letters of adminis- 
tration be granted to Arnold Katz, the nominee of the said Consul, 
cm his entering security according to the usual practice.'' 
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VII. In State of Ilunois. 

Probate Judge Cutting, Cook County, III. Chicago L^ News, 
Oct 1, 1910, Vol. 42, p. 67. In re Rosario Carioto. 

After a resume of the facts and a review of the treaty 
provisions the Court said : 

. . . "Leave will be given to him (the Italian Consul) 
either by counsel or personally, to intervene in the administration 
of the estate, he, upon such intervention, to receive notice of all 
proceedings therein and upon the final distribution of the estate 
to receive and transmit to all foreign heirs and creditors theif 
several distributive shares" 



VIII. In State of Louisiana. 

Supreme Court of Louisiana 1896. 17 So. 867 ; 47 La. An. 1464; 

49 Am. St. Rep. 433. In re estate of Rabasse. 

*' Miller, J. The deceased, a resident of New Orleans, left 
heirs residing in France. Our treaty with that country provides, 
in case of death of any citizen of France in the United States 
without any testamentary executor by him appointed, the Consul 
shall have the right to appear personally or by delegate in all 
proceedings on behalf of the absent or minor heirs. The stipu- 
lation is reciprocal, applying to estates of Americans dying in 
France. The French Consul here appointed a delegate to repre- 
sent the French heirs, and he applied for recognition to the Civil 
District Court in which the succession was being administered. 
That Court denied the application, and appointed an attorney for 
the absent heirs. From the judgment dismissing the intervention 
of the appellant, claiming recognition as delegate, he prosecutes 
this appeal. 

There is a motion to dismiss the appeal on the ground that 
there is no pecuniary interest involved. There is involved a 
question of the construction and the execution of our treaty with 
France in respect to the interest of French heirs in a succession 
of over $100,000. The motion is denied. If the treaty is sus- 
ceptible of the construction of the appellant, the result would 
be to avoid the appointment of the attorney for the absent 
heirs, and require the recognition of the appellant as the delegate 
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of the French Consul. In our view, the stipulation in this treaty 
puts the delegate in the position of an agent of the French heirs, 
with the same effect as if he held their mandate to represent them 
as heirs. That was the manifest purpose, and the language of the 
treaty plainly expresses that intention. There is no power to 
appoint an attorney for absent heirs when the heirs are present 
or represented. Civ. Code, Art. 1310. Robouam vs, Robouam, 
12 La. 73 ; Addison vs. Bank, 15 La. 527. It is idle to call in ques^ 
tion the competency of the treaty-making power, nor do we think 
any question can be raised that the subject of this treaty under 
discussion here is properly within the scope of the power. That 
subject is the right of French subjects to be represented here 
by the Consul of their country. On that subject the treaty pro- 
vision is plain. The treaty by the organic law is the supreme 
law of the land, binding all Courts, state and federal. Const U. 
S., Art. VI., par. 2 ; 1 Kent, Comm. 165 ; Ware vs. Hylton, 3 Dall. 
197; Prevost vs. Greneaux, 19 How. 1; Hauenstein vs. Lynham, 
100 U. S. 483 ; Geoffrey vs. Riggs, 133 U. S. 264, 266, 10 Sup, Ct. 
295; Treaty with France, 1853 (10 Stat 999), Art. XIL; Treaty 
with Belgium, 1882 (21 Stat. 99). The treaty discloses no pur- 
pose to require our Courts to appoint as the attorney for absent 
heirs the delegate of the French Consul. Its purpose is accom- 
plished by placing the delegate before the Court, as representing 
the absent heirs, and precluding the appointment of any attorney 
to represent him. 

It is, therefore, ordered, adjudged and decreed that the 
judgment of the lower Court, dismissing the intervention of the 
delegate of the French Consul, be avoided and reversed; and it 
is now ordered, adjudged and decreed that said delegate be recog- 
nized as such delegate, authorized to represent the absent heirs 
in this succession, and that the succession pay the costs. 

On Rehearing. June 29, 1895. 

Our decision in this case affirms that the French heirs of this 
succession are to be deemed represented by the delegate of the 
French Consul, with the same effect as if the delegate held their 
power. This view of the treaty to which our decision is confined, 
displaces the power of the Lower Court (exerted in ordinary 
cases) to appoint any attorney to represent the French heirs of 
this succession. The rehearing is refused." 
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IX. In State of Alabama. 

Supreme Court of Alabama. (Southern Reporter, June 10, 1911^ 
p£^e 248.) In re Francesco Santangelo. Frank Carpigiani 
vs. E. D. Hall, et al. 

After a resume of the facts of this case the Court said : 

** The rights and privileges of Consuls rest on the general law 
of nations as well as on treaty stipulations. 2 Opinions of Attys.- 
Gen. U. S. 378. In bis treatise on Public International Law, p. 
)( 856, Mr. Taylor states that one of the duties attaching to the 
Consular-Office is '' to see that the laws of the State in which he 
officiates are properly administered when the rights of such (bis) 
fellow citizens are involved.'' The duty, and by comity the 
authority of a Consul to receive and care for the personal estates 
of citizens of his own country who may die within his Consulate , 
and to protect the estate from spoliation, is prescribed and recog- 
v/ nised by all civilised nations. 7 Moore's Digest of International 
' Law, Sec. 722, p. 117 ; The Bello Corrunes, 6 Wheat. Int. Law 
(2nd Ed.) ; Woolse/s Int. Law, Sec. 96. Of the general pro- 
priety of such a practice there can be no possible doubt, and we 
are of the opinion that the appellant's intervention on the grounds 
set forth in his petition was no more than his official duty pre- 
scribed, and was authorized by the law and comity of nations. 
We mean to say that he had a right to be heard on his petition, 
independently of treaty provisions, for the purpose of procuring 
the removal of these administrators if shown to be dishonestly 
conspiring to despoil the estate or if they were improvidently 
appointed and that this prerogative attaches by law to his Con- 
sular-Office, without any special authority from those who arc 
entitled to the estate. 

The treaty of 1878 between Italy and the United States, of 
which we take judicial notice, contains the following provisions: 
(Follow texts of Articles IX., XVI., and XVII. of the treaty.) U. 
S. Treaties, 1904, p. 457. 

Under the " most favored nation " clause in the above treaty 
appellant makes reference to Article IX. of the treaty of 1853 
between the Argentine Republic and the United States : ( Follows 
text of Article IX.) 

It thus results that Article XVI. of our treaty with Italy is 
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to be read as if it conferred in specific terms all of the Consular 
powers and privileges set out in Article IX. of the Argentine 
Treaty. 

Article VI. of the Constitution of the United States declares : 
(Follows text of Article VI.) 

The final arbiter in all matters of constitutional interpreta- 
tion is of course the Supreme Court of the United States, and 
that Court, by Justice Field, has said of this provision : 

*' That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the 
governments of other nations is clear. It is also clear that the 
protection which should be afforded to the citizens of one coun- 
try owning property in another, and the manner in which that 
property may be transferred, devised or inherited, are fitting 
subjects for such negotiations, and of regulation by mutual stip- 
ulations between the two countries. As commercial intercourse 
increases between different countries the residence of citizens of 
one country within the territory of the other naturally follows, 
and the removal of their disability from alienage to hold, transfer 
and inherit property in such cases tends to promote amicable 
relations. Such removal has been within the present century the 
frequent subject of treaty arrangement. The treaty power, as 
expressed in the Constitution, is in tertns unlimited except by 
those restraints which are found in that instrument against the 
action of the government or its departments, and those arising 
from the nature of the government itself and of that of the 
states." Geoffrey vs. Riggs, 133 U, S. 258, 266. 

Undoubtedly, the Consular perogative of intervention in and 
administration of the estates of deceased foreign residents, as 
granted in Article IX. of the Argentine Treaty, is international 
in its character, and directly within the purview of the treaty 
power of the Federal Government, and is therefore binding upon 
all the Courts of this State. We, therefore, hold that the Italian 
Consul, ivithin the area of his Consular territory, is entitled by 
supreme law to administer upon the estates of any Italian subject 
who there dies intestate, conformably, as to his general powers, 
obligations, and mode of procedure, tvith the statutes of the State. 

These conclusions are fully and directly supported by the 
decisions of New York and Massachusetts. Estate of Tartaglio, 
12 Misc. Rep. 245, 33 N. Y. Supp. 1121 ; In re Fattosini, 33 Misc. 
Rep. 18, 67 N. Y. Supp. 1119 ; Wyman vs. Petitioner, 191 Mass. 
276, 114 Am. St Rep. 601. 
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The case of in re Ghio's Estate (Rocca vs. Thompson) 
(Cal.), 108 Pac. 516, takes an opposing view, which must be 
regarded as erroneous. 

The decree of the Probate Court is reversedi and the cause 
remanded for further proceedings in accordance with the fore- 
going opinion." 

X. In State of Minnesota, 

!• District Court of Minnesota, County of St. Louis. In re 
Charles Casper^s Estate, July 17, 1906. Judge Homer B. 
Dibell. 

'' Charles Casper was bom in Germany. He died in St. Louis 
County, Minnesota, January 14, 1906, having long been a resident 
of the county. 

In the absence of proof that an alien has become citizen his 
original status is presumed to continue. Hauenstein vs. Lynham, 
100 U. S. 483. 

The application for the appointment as administrator was 
made by the German Consul, claiming the right by virtue of his 
office and as the legal representative of the alleged next of kin. 

The propriety of a Consul taking possession of the personal 
estate of one of his countr3rmen, dying while transiently abroad 
without designated representative, paying his debts and trans- 
ferring his property or its proceeds to the home country, without 
local administration, is generally conceded. In doing so he acts 
somewhat as a provisional conservator of the property of his 
deceased countrymen within the Consulate, but not as judicially 
appointed administrator. This duty is cast upon Consuls of the 
United States by statute when the laws of the foreign country 
permit. U. S. Rev. Stat. 1878, Sec. 1709, See generally . . . 
7 Opinion Atty.-Gen. 242 (270-274) ; 8 Op. Atty.-Gen. 98; 9 Op. 
Atty.-Gen. 383 ; Sturgis vs. Slocum, 35 Pick. 36. 

Of course real property can not be so disposed of, and local 
creditors will not be allowed to suffer for want of an adminis- 
tration of the estate of a foreign subject who has acquired a 
local residence. 

Appellants rely, to some extent, upon the provisions of the 
Consular Convention between Germany and the United States of 
December 11, 1871, Compilation of Treaties 1789-1904, p. 279. 



Consular Treaty Rights. 73 

By Article VIII. of the Convention the Gennan Consul is 
given authority to apply to the authorities within his Consular 
district for the redress of any infraction of the treaties or con- 
ventions between the two countries, and to ask information of 
and to address such authorities to the end of protecting the rights 
and interests of his countrymen, especially in cases of their 
absence, in which cases he is presumed to be their legal repre- 
sentative. 

By Article X. it is made the duty of the local authorities in 
the case of the death of a citizen of Germany in the United 
States without having in the United States any known heirs or 
testamentary executors, to inform the nearest Consular-Office of 
the circumstance, so that the necessary information may be for- 
warded to the parties interested; and the Consular-OfBcer is 
given the right to appear personally or by delegate, in all pro- 
ceedings on behalf of the absent heirs or creditors until they are 
duly represented. 

In the Gen. McPherson, 100 Fed. Rep. 860, it was said that 
the effect of this convention was not to constitute a German 
Consul the administrator of the deceased German subject, but 
only to authorize the Consul to act as the legal representative of 
the German Emperor's subjects ; and that if the deceased had any 
heirs they might be Germans, or citizens of the United States 
and the Court would presume nothing as to their identity or 
nationality. 

In succession of Rabasse, 47 La. Ann. 433, 17 So. Rep. 867, 
it was held that the effect of a similar convention was to place 
the Consul, or his delegate, in the position of a representative of 
the foreign heirs with the same effect as if he held their power. 

In Ferrie vs. Public Adm. 3 Bradf . Sur. 249, where a con- 
vention in some respects different was involved, it was said that 
the Consul had no status in the Court as party, but that he was 
simply the national agent of the parties supposed to be interested. 

His authority has been held to be such that he may apply 
for and receive the distributive share of the estate in probate 
belonging to the foreign heir of the deceased foreign subject and 
may execute a release therefore. In re Tartaglio, 33 N. Y. Supp. 
1121 ; In re Davenport, 89 N. Y. Supp. 537. 



74 Consular Treaty Rights. 

Another provbion of the convention is to be noted : 

Article III. contains the '' most favored nation '' danse not 
unoomnion in treaties. If the inquiry is pursued it will be found 
that the Argentine G>nf ederation is so far a favored nation that 
its Consul is given the right to intervene in the possession and 
administration and judicial liquidation of the estate of the 
deceased, conformably with the laws of the country, for the 
benefit of the creditors and legal heirs. Compilation of Treaties 
1789-1904, p. 24 (27). 

In two cases decided by the same Judge, involving the Con- 
sular convention with Italy, which contains the ''most favored 
nation '' clause, the right of the Italian Consul to take possession 
of the estate of the deceased subject of Italy and administer it, 
as provided in the Argentine Treaty, is recognized as superior to 
the right conferred upon another by local statute. In re Lobra- 
sciano's Estate, 77 N. Y. Supp. 1140; In re Fattosini's Estate, 67 
N. Y. Supp. 1119. 

In another case of equal authority such right is denied. In 
re Logiorato's Estate, 69 N. Y. Supp. 607. And see Succession 
of Thompson, 9 La. Ann. 96. 

About all the cases worth while have been cited. There 
is a conflict of authority as to the precise rights of the Consul 
and the question has not been settled by a controlling decision. 

The Consul has the unquestioned authority to represent 
foreign heirs. This right must be freely granted, for treaties are 
to be given effect in the highest good faith, and such right has 
been conceded in this case. 

In a particular case it might become a question of some 
nicety what proof there should be, upon the application of the 
appointment of an administrator, of the existence of heirs of the 
deceased foreign subject, their precise relationship and names, 
of the fact whether they are themselves foreign subjects, and 
what the presumptions, if any, are as to the nationality of the 
heirs of a foreign subject dying here. 

In this case, however, the Consul not seeking to control the 
administration of Casper's Estate merely by virtue of his Con- 
sular-Office, the application of an appointment of an administra- 
tor was made as well on behalf of Peter Maus, alleged to be 
Casper's next of kin. 
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It must be conceded that if Maus is next of kin, he has the 
right to ncHninate the administrator by virtue of the State Statute ; 
and that if Maus is the next of kin and a German subject the 
German Consul is his authorized representative, either by virtue 
of the Consular Convention or by virtue of the power of attorney 
executed by Maus. 

8. Probate Judge William E. Tracy, Lake County, Minn. 
(Nov. 11, 1911.) In re Joseph Sankovick's Estate. 

" This case involves the construction of portions of certain 
Consular treaties which are hereinafter reviewed and an examina- 
tion into the present existing International laws and comity of 
nations. 

No petition of any one other than the surviving spouse or 
next of kin of decedent should be entertained by the Probate 
Courts of this State unless such persons for thirty days after 
the death of the intestate n^lect to apply for administration 
Article 3696, Chapter 74, Revised Laws of Minnesota for 1905 
and that part of the respective treaties which refer to proce- 
dure which in substance is the same in the respective treaties and 
which amounts to the following expression used in the Consular 
Treaty between the United States and Sweden, proclaimed March 
20, 1911. " So far as the laws of each country will permit." 
Koger vs. Franklin, 79 Ala. 505 ; Markland vs. Albes, 81 Ala. 403 ; 
24 Southern Reporter 851; Carpigiani vs. Hall, 55 Southern 
Rep. 248. 

By the provisions of Article VI. of the Constitution of the 
United States authority to consummate treaties is derived, and by 
the same article such treaties are construed the Supreme Law of 
the land, irrespective of State Laws or State Constitutions. 

In re Geof roy vs. Riggs, 133 U. S. 264, 266, 10 Supp. C. T. 
295, 33 L. Ed. 642, Justice Field, among other things says (see 
above). 

The existing Consular Treaty between the United States 
and the Austro-Hungarian Empire contains what is known as 
the " most favored nation " clause. This clause provides substan- 
tially that the respective Consul-Generals, Consuls, Vice-Consul- 
Generals, Vice-Consuls, Consular-Agents, etc., shall enjoy in the 
two countries all the rights, privileges, prerogatives, exemptions 
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and immunities, which are already or may hereafter be granted to 
the officers of the same grade of the * most favored nation/ 

The rights and privileges of G>nsuls rest on the general law 
of nations, as well as on treaty stipulations. 2 Opinions of At- 
torneys-General U. S. 378. Consuls have the right to the custody 
of the effects of their deceased countrymen according to inter- 
national usage, in the absence of treaties, but probably have no 
right to administration of their estates. 7 Opinions Atty.-Gen. 274 ; 
two Curtis 241 ; 8 Opinions Atty.-Gen. 98 ; 6 Wheat. 168. The 
following language is used in the case of in re Fattosini's Estate 
67 N. Y. Supp. 1119 (1900) : '' This leads to the conclusion that 
not only by inherent right but by specific treaty provisions, the 
Consul-General of Italy is entitled to administer in this case, and 
is preferred to the persons entitled under the State Statutes." In 
re Lobrasciano's Estate, 77 N. Y. Supp. 1040 (1902), the Court 
says: 'The right that is given by the treaty is the possession and 
paramount right of administration/' Some cases have taken a 
contrary view to this, but these are in the minority and most of 
them have been expressly overruled by later cases. Some of 
them are : Aspinwall vs. the Queen's Proctor, 2 Curt. Ecc 241 
(1839) ; Lanfear vs. Ritchie, 9 La. Ann. 96; In re Logiorato's 
Estate, 69 N. Y. Supp. 507 (1901) ; In re Rosario Carioto, 42 
Chicago Legal News 67 (1910) ; In re Ghio's Estate (Cal.), 108 
Pacific 616. The reasoning in the latter two cases is fallacious 
and unsound. The case, in re Ghio, is reviewed to some extent 
in the latter part of this memorandum. 

The duty, and by comity the authority of a Consul to reodve 
and care for the personal estate of citizens of his own country, 
who may die within his Consulate, and to protect the estate from 
spoliation, is prescribed and recognized by all civilized nations. 
7 Moore's Digest International Law, Article 722, page 117 ; and 
the Belle Co., 6 Wheat. 152, 5 L. Ed. 229 ; Wheat. International 
Law (2nd Addition) 161 ; Woolsey's International 96. This right 
exists by the law and comity of nations, irrespective of treaty 
rights; Carpigiani vs. Hall, Sup. Court of Alabama, April 11, 
1911, 65 Southern Reporter 248, American Journal of Interna- 
tional Law, Vol. 5, No. 3, page 778. 

The Consulate of the Imperial and Royal Austro-Hungarian 
Consul, the petitioner herein, comprises, among others, the State 
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of Minnesota. Exequatur, issued to the said petitioner by the 
President of the United States covering the ternitory aforesaid, 
dated March 30, 1909. 

It is the overwhelming weight of authority that the effect of 
the ''most favored nation'' clause is that it reads into the treaty 
containing the same all the Consular powers and privileges, etc., 
set out in the treaty clause sought to be taken advantage of, al- 
though the latter clause may appear in a treaty with a different 
nation. A late case of this is Carpigiani vs. Hall Sup. Court of 
Alabama, April 11, 1911, 55 Southern Reporter 248, American 
Journal of International Law, Vol. 5, No. 3, page 778. 

The Consul in this matter puts particular stress on the ad« 
ditional rights accrued to Austro-Hungarian Consuls through the 
United States and Sweden Consular Treaty, proclaimed March 
20, 1911, by reason of the "most favored nation" clause in the 
Austro-Hungarian Consular Treaty with the United States. Let 
us consider the situation before the proclamation of this Swedish 
Treaty. 

The following provisions contained in Article IX. of the 
treaty of 1853 between Argentine Republic and the United States, 
by reason of the "most favored nation" clause contained in the 
Austro-Hungarian Consular Treaty, may be considered as a part 
of the latter treaty: (Follows text of Article IX.) 

The question which now arises is, what construction shall 
be given to the clause "Shall have the right to intervene in the 
. . . administration . ' . • of the estate of the deceased" 
contained in the Argentine Treaty. 

Let us first look at the construction given to this paragraph 
by Argentine Republic. Article III. of the law of the Argentine 
Confederation, respecting the testamentary or intestate property 
of foreigners passed by the Argentine Congress at Buenos Ayres, 
on the 29th day of September, 1865, published in British and 
foreign state papers. Vol. 58, page 455, reads : " Consular inter- 
vention shall be confined io-^first, sealing up the goods, fumi* 
ture and papers of deceased, after giving due notice to the local 
authorities, providing always that the death has taken place within 
the Consular district ; second, appointing administrators." 

Let us look at the construction given to this clause by the 
Courts of this country. Relative to the kind of construction, 
liberal or restrictive, which should be used in interpreting treaties 
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we find the Gnirt in re Lobrasciano's Estate, 77 N. Y. Supp. 
1040, holding as follows : ''The language of treaties in most in- 
stances, as it comes for interpretation or construction, is bat a 
translation from a foreign tongue, and there would be great 
danger in violating the spirit of such an instrument were we to 
bear too heavily upon the local technical definition and use of 
the word. U. St. vs. Percheman, 7 Pet. 61, 8 L. Ed. 604. When a 
treaty admits of two constructions, one restrictive of the rights 
that may be claimed under it and the other liberal, the latter is 
to be preferred. Shanks vs, Dupont, 3 Pet 242, 7 L. Ed. 666; 
Hauenstein vs. Lynham, 100 U. S. 483, 25 L. Ed. 628. Treaties 
may be construed on the principal of instrument in pari materia, 
(Shanks vs. Dupont, 3 Pet. 255, 7 L. Ed. 666), and it would seem 
a proper application of this principle to look into the legislation 
of the high contracting parties upon the subject, as well as to look 
to what view the executive branches of the question have taken, 
for, if they have already interpreted, G)urts will not be set up 
to the contrary. Foster vs. Neilson, 2 Pet. 253, 7 L. Ed. 416." 

In the case of Seddl vs. Peschken 27 N. J. law 427 (1859), 
the Court states, among other things, constituting the duties and 
powers of the American Consuls abroad that they are " to take 
possession of the personal effects of such citizens of the United 
States who shall die within their Consulate unrepresented, and to 
remit the residue to the United States treasury." 

The clause mentioned contained in the Argentine Treaty has 
been construed many times and by weight of authority it has been 
held that by reason of its provisions Consular-Offers have a right 
to administer upon the estate of their deceased^nationals para- 
mount to that of the public administrator or other person. Es- 
tate of TartagHo, 12. Misc. Rep. 245, 33 N. Y. Supp. 1121; 
Wyman Petitioner, 191 Mass. 276, 77 N. E. 379, 114 Am. St 
Rep. 601 ; 38 Misc. N. Y., 415 ; 55 Southern Reporter (Alabama) 
248. The case of in re Ghio's Estate (Rocca vs. Thompson) 
(Cal,) 108 Pacific 516, upon which counsel for the objector in 
this matter placed special stress, and which takes an opposing 
view to the foregoing cases just mentioned, must be regarded as 
erroneous, being contrary to the weight of authority and because 
it has construed (in effect) that the treaty pri^nBision mentioned is 
but a reenactment of the existing law of nations and international 
comity to the effect that the treaty gave the Consuls the right only 
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to appear for and protect the interests of their deceased nationals. 
The object of the treaty was not, I take it, to codify existing laws, 
but to establish and create new rights. This is generally the object 
of treaties. The American Journal of International Law for 
July, 1911, Vol. 5, No. 3, page 735, contains the following, which 
would seem to bear me out in the foregoing conclusion: "TAe 
evident object of a Consular convention is to enlarge and define 
the rather vague and limited powers, privileges, and immunities 
enjoyed by the Consular-Officers under the rules of International 
Law" The intention of the two nations most interested in the 
Argentine Treaty, as evidenced by their constructions thereoiT'^ 
shows that it was made for the purpose of enlarging rather than 
defining existing powers, privileges, inmiunities, etc., of the re- 
spective countries under the rules of the International Law. 

The clause " conformably with the laws," contained in the 
Argentine Treaty, has been held as referring to mode of pro- 
cedure merely and not as modifying or restricting the right to 
intervene. (See New York and Alabama cases in preceding para- 
graph.) We find in the case of in re Lobrasciano's Estate, to 
which mention has been made several times, the following ex- 
pression referring to the clause we are now considering: "The 
right that is given by the treaty is the possession and paramount 
right of administration and this is not limited by the words 'con- 
formably with the laws.' " In other words, once the Consul has 
been granted administration to an estate he immediately comes 
under the jurisdiction of the Court in which the estate is being 
probated and is subject to its orders. 

Let us look at the Swedish Treaty hereinbefore referred 
to under which the Consul in the case at bar claims. The expres- 
sion *'comformably with the laws," contained in the Argentine 
Treaty is in substance repeated in the Swedish Treaty, although 
the wording is somewhat changed, it reads : "So far as the laws 
of each country will permit." I see no reason why this latter ex- 
pression contained in the Swedish Treaty should not be given 
the same construction as the expression "conformably with the 
laws" contained in the Argentine Treaty. 

If the foregoing broad construction has been given to the 
apparently abstruse terms of Article IX. of the Argentine Treaty, 
what must the construction be relative to the Swedish Treaty 
which is in plain and direct language? Paragraph 2 of Article 
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XIV. in the Swedish Treaty reads : ''In the event of any citizen 
of either of the two contracting parties dying without will or 
testament, in the territory of the other contracting party, the 
Consul-General, Consul, Vice-Consul-General, or Vice*Consul of 
the nation to which the deceased may belong, or, in his absence, 
the representative of such Consul-General, Consul, Vice-Consul, 
shall, so far as the laws of each country will permit and pending 
the appointment of an administrator and until Letters of Ad- 
ministration have been granted, take charge of the property left 
^^ the deceased for the benefit of his local heirs and creditors, 
and, moreover, have the right to be appointed as administrator 
of such estate/' What does the expression ''shall have the right 
to be appointed as administrator of such estate,'' mean? It can 
mean but one thing, and that is that the officers mentioned, in the 
manner named, shall have the paramount right to be appointed 
administrator of the estate of a deceased fellow national. There 
can be no misconstruction of the language used in the Swedish 
Treaty. In Paragraph 3 of Article XIV. of the Swedish Treaty, 
we find the following provisions which further substantiate the 
fact that the negotiators had in mind the giving of this paramount 
right to the officers mentioned, for in this paragraph following, 
it has been provided that the officer, when acting as a representa- 
tive of an estate of a deceased national, shall in all matters con- 
nected with, relating to, or growing out of the settlement of such 
estate be fully subject to the jurisdiction of the Court having 
jurisdiction over the estate. The paragraph mentioned reads as 
follows: "It is understood that when, under the provisions of 
this article, any Consul-General, Consul, Vice-Consul-General, or 
Vice-Consul, or the representative of each or either, is acting as 
executor or administrator of the estate of one of his deceased 
nationals, said officer or his representative shall, in all matters 
connected with, relating to, or growing out of the settlement of 
such estates, be in such capacities as fully subject to the juris- 
diction of the Courts of the country wherein the estate is situated, 
as if said officer or representative were a citizen of th^t country 
and possessed of no representative capacity whatsoever." If the 
negotiators had desired to give the Courts discretionary power in 
determining who has the paramount right to administration, they 
could with little effort have used the expression, "may have the 
right" in place of "shall have the right." The intention of 
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the negotiators is expressed in the use of '^shaXP' in place of 
"may'' ' 

Although it is not necessary to the decision in this case, it 
might be stated that the Court is of the opinion that it may ex- 
ercise its discretion in refusing to appoint as administrator of 
an estate of an alien a person designated by the Consul or other 
qualified officer if the person designated by such Consul or officer 
is for any reason incompetent or not fit or proper person to have 
the administration of the estate. This the Courts may do in the 
case of citizens, and we take it that in this one respect others 
have no greater right to demand administration in face of such 
incompetency or the fact that such person is not a fit and proper 
person for the trust 

In our treaties with Peru in 1851 and 1870 (both of which 
are now obsolete) we find the expression " shall be ex officio, the 
executors and administrators of deceased nationals' estates/' 
This phrase and the one used in the Swedish Treaty are very 
similar. The Peru phrase has been construed as giving the Con- 
sul, Consular-Agents, etc., the paramount right to administration, 
9. Op. Atty.-Gen. 383; 4 Moore Arb. 390. The latter decision 
is from an International Court of Arbitration. 

SUMMARY. 

1. We find authority of the United States to consummate 
treaties with foreign powers. 

2. Such treaties are the supreme law of the land. 

3. The subjects covered by the treaties discussed herein 
are proper subjects of such negotiations. 

4. The Austro-Hungarian Treaty discussed contains what 
is known as the "most favored nation" clause. 

6. The eflFect of the "most favored nation" clause is to be 
read into all treaties containing the same, all provisions, relative 
to rights, privileges, immunities, etc., possessed by officers of the 
same grade, contained in any other treaty on the same subject. 

6. The rights and privil^es of Consuls rest upon the gen- 
eral law of nations, as well as upon treaty stipulations. 

7. Consuls have the right to the custody of the eflFects of 
their deceased countrymen, according to international usages, in 
the absence of treaties. 
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8. The Consulate of the Imperial and Royal Austro-Hun- 
garian Consul comprises the State of Minnesota, besides other 
territory. 

9. Before the pnxdamation of the Swedish Consular Treaty 
and because of the existence of the Argentine Republic Consukur 
Treaty, through the '"most favored nation" clause contained in 
the Austro-Hungarian Consular Treaty, the Austro-Hungarian 
Consul had a paramount right of administration, but subject to 
the law of procedure. 

10. If the Austro-Hungarian Consul had the paramount 
right of administration before the proclamation of the Swedish 
Treaty, it cannot be doubted that the right is finally and fully 
granted to that effect by this latter treaty.'* 

3. Supreme Court of Minnesota (17817), October Term A, D. 

1912, No. 161. In re Stanislaw Lis^ Estate. 

This decision is very extensive and resulted from an appeal 
taken by the Austro-Hungarian Consul from the juc^ment of 
the District Court. This appeal was granted by the Supreme 
Court The decision deals both with the statutory rights of 
foreign Consuls to intervene in administrations of estates of 
their subjects under the statute of Minnesota and with the Con- 
sular Treaty rights. The former do not form a part of this brief 
and their review by the Court will be therefore omitted. 

" The next question " the Court says, " presented by the ap- 
pellant's first contention, viz., that he was entitled to appointment 
as a matter of right is: Does any treaty between the United 
States and Austria give or purport to give to Austrian Consuls 
the absolute right to administer upon the estates of their deceased 
nationals dying in this country? The treaty with Austria, upon 
which the appellant relies, is the one which was concluded July 
11, 1870, and proclaimed June 29, 1871." (See compilation of 
treaties in force in 1904.) Article I. of this treaty provides: 

"Consuls-General, Consuls and other Consular-Officers ap- 
pointed and taking office according to the provisions of this article, 
in one or the other of the two countries, shall be free to exercise 
the right accorded them by the present convention, throughout 
the whole of the district for which they may be respectively ap- 
pointed. The said functionaries shall be admitted and recognized 
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respectively upon presenting their credentials in accordance witfai 
the rules and formalities established in their respective countries. 
The exequatur required for the free exercise of their official 
duties shall be delivered to them free of charge ; and upon ex- 
hibiting such exequatur they shall be admitted at once and with- 
out interference by the authorities, federal or state, judicial or 
executive, of the ports, cities and places of their residence and 
district, to the enjoyment of the prerogatives reciprocally 
granted." 

Under this provision, the petitioning Consul, being the Aus- 
trian representative for the district in which Minnesota was at 
that time included, and having filed a certified copy of his ex- 
equatur in the office of the Secretary of State of this State, was 
entitled to exercise in Minnesota all the rights and privileges 
legally conferred upon him by the treaty in question ; and Article 
VIII. of the treaty gave him the right to apply to the Courts in 
the event of any infraction thereof. What, then, were his rights 
and privileges so conferred? The only provision thereof which 
can be invoked as possibly conferring any rights upon him which 
are here material, is found in Article XV., which is as follows: 
(Follows text of Article XV.) 

It is upon this "favored nation clause," which is likewise 
repeated in the petitioning Consul's exequatur, that the appellant 
bases his claim here involved, invoking Article 14 of the treaty 
with Sweden, proclaimed March 20, 1911, which is as follows: 
(Follows text of Article XIV.) 

The benefit of this article of the treaty with Sweden being 
claimed by the Austro-Hungarian Consul, by virtue of the " most 
favored nation clause," found in the treaty with Austria-Hungary, 
the question at once arises, and is raised by the respondent, as to 
whether such clause can be invoked for such purpose. From 
the fact that the decision of this qiiestion was expressly preter^ 
mitted in the very recent case of Rocca vs. Thompson, 223 U. S. 
317, 334, affirming Estate of Ghio, 157 Cal 552, 137, A. 5. /?. 146, 
it would seem that the Supreme Court of the United States was 
in doubt on this point. However, it was held by the State Court 
that the " favored nation clause ** conferred the benefit of a stipu- 
lation giving to Consular-Officers the right to administer upon the 
estates of their deceased nationals {see Estate of Ghio, 157 Cal. 
552, 556), and such would seem to be the effect of such a clause. 



84 Consular Treaty Rights. 

It is trae that the benefits of the provisions of reciprocity treaties 
have been denied to other nations whose only claim thereto was 
based upon a " most favored nation " clause. (See Bertram vs. 
Robertson, 122 U. S. 116; Devlin on the Treaty Power, §131) ; 
but it seems that the Courts have not deemed Consular conven- 
tions, of the kind here involved, to be within the same class vfith 
reciprocity treaties. See Devlin on the Treaty Power, §131; 
Wyman vs. McEvoy, 191 Mass., 276, lU A. S. R. 601 ; In re 
Lobrasciano's Estate, 77 N. Y. Supp. 1040 ; In re Scutella's Es- 
fate, 129 N. Y. Supp. 20 ; Carpigiani vs. HaU, Ala, 56 So. 248. 

Assuming, then, that the Austrian Consul was entitled to 
invoke the provisions of Article XIV. of the treaty with Sweden, 
the next question is, whether such article purports to confer upcm 
Consular*Officers the right here claimed as a matter of absolute 
right, such as would supersede State statutes in conflict therewith. 
This question is of grave importance. As was said by Mr. Justice 
Shaw, in delivering the opinion of the Supreme Court of Cali- 
fornia, in estate of Ghio, supra, at page 148 : 

'* The question presented would directly affect the right of 
administration upon the estates of all citizens of all the above- 
named countries (whose treaties with the United States contain 
the * most favored nation's' clause) residing in this State, of whom 
there is doubtless a large number. It is also of grave importance, 
because its solution in favor of the appellant necessarily ascribes 
to the Federal Government the intent, by means of its treaty- 
making power, to materially abridge the autonomy of the several 
States, and to interfere with and direct the State tribunals in pro- 
ceedings affecting private property within their jurisdictions. It 
is obvious that such intent is not to be lightly imputed to the 
Federal Covemment, and that it cannot be allowed to exist except 
where the language used in a treaty plainly expresses it, or neces- 
sarily implies it." 

Approaching the question there presented in the spirit indi- 
cated by the above-quoted language, it was held that Article IX. 
of the treaty between the United States and the Argentine Re- 
public, of date July 27, 1853, 10 Stat. 1005, did not purport to 
contravene or supersede the State Laws, and that under such 
treaty a foreign Consul was not entitled, as a matter of right, to 
administer the estate of his deceased nationals, as against a 
priority of right conferred upon the administrator by the State 
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Law ; which decision was affirmed, both in its conclusion and its 
reasoning, by the Supreme Court of the United States. See 
Rocca vs, Thompson, supra. The provision construed in this 
case was as follows : (Follows text of Article IX.) 

The feature of this provision which was given controlling 
effect, both in this State and the Federal Court, is, to quote from 
the opinion of the latter, that ** the sole right conferred is that of 
intervention and that conformably with the laws of the cotmtry.*' 
The question, then, before us in the instant case is, whether the 
treaty with Sweden, Article XIV., confers any greater right than 
the provision of the treaty with the Argentine Republic above- 
quoted. In the Rocca case, supra, Mr. Justice Day seems to 
refer to the treaty with Sweden as expressly and clearly giving 
Swedish Consuls an absolute right in the premises; but at most 
this was a mere dictum, and we cannot follow it without ques- 
tion, especially as Mr. Justice Day's use of the Swedish Treaty 
by way of comparison with the Argentine Treaty, and the lan- 
guage used by him in this connection, may well be referred to 
the fact that the treaty with Sweden expressly gives the right to 
be " appointed administrator, whereas the Argentine Treaty con- 
ferred only the right to intervene in the possession, administra- 
tion, and judicial liquidation of the estate of the deceased." That 
Article XIV. of the treaty with Sweden purports to grant Swedish 
Consuls the "right to be appointed as administrator of such 
estate," that is of the estates of their deceased nationals dying 
in this country, cannot be gainsaid, for so it is expressly declared, 
and to this extent, at least, the decision in the Rocca case is not 
here in point; but Article XIV. contains a qualification similar 
to that found in Article IX. of the Argentine Treaty, namely, 
'' so far as the laws of each country will permit." If this clause 
qualifies the " right to be appointed administrator," as well as 
the right, pending the grant of letters of administration, to " take 
charge of the property," etc., then, under the decision in the 
Rocca case, and also upon independent reasoning, the State Laws 
will control, though they limit the right of the Consul both in 
point of time within which he must assert his treaty right, and in 
the matter of residence in the State. Grammatically, it may well 
be contended that the qualifying clause applied only to the clause 
with which it is immediately coupled, thus leaving the right to 
administration without qualification." 
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The Court here refers to some parts of the opinion of Mr. 
Justice Shaw, in estate of Ghio, which are quoted under the 
following heading below and says in conclusion : 

..." We are not called upon to determine whether the 
Federal Government could, by treaty, confer an absolute right 
upon foreign Consuls to administer upon the estates of their de- 
ceased nationals, an3rthing in the State Laws to the contrary not- 
withstanding.'' And in the Syllabus the Court uses this language : 
A foreign Consul, as such, has a proper status " to intervene in 
and to become a party to proceedings upon an application to 
appoint an administrator of the estate of one of his deceased 
nationals dying in this State, and likewise may appeal from the 
order of the Court making the appointment'' 



XI. State of California. 

Supreme Court of California. (157 Cal. Rep. 552 ; 108 Pac 816.) 
In re Salvatore L. Rocca vs. George F. Thompson. 

Shaw, J. " Salvatore L. Rocca appeals from an order of the 
Superior Court, granting to George F. Thompson, as public ad- 
ministrator of San Joaquin County, letters of administration upon 
the estate of Giuseppe Ghio, deceased, and refusing the applica- 
tion of said appellant for such letters. The appeal was submitted 
to the District Court of Appeal of the Third District and decided 
in favor of the respondent. A rehearing in the Supreme Court 
was ordered, because, as treaty rights were involved, it was 
deemed advisable that the highest State Court should consider 
the matter. Giuseppe Ghio, at the time of his death, was a resi- 
dent of San Joaquin County, Cal., and a citizen of the Kingdom 
of Italy. He left a small estate situated in San Joaquin County. 
His heirs at law are his wife, Maria, and three minor children. 
All of them reside in Italy. The appellant is the Consul-General 
of the Kingdom of Italy for California, Nevada, Washington and 
Alaska Territory. The deceased died intestate on April 27, 1908, 
in San Joaquin County. 

The sole question for consideration is whether or not where 
a citizen of Italy, being a resident of Calif omia, dies intestate, 
leaving property in this State, and his lawful heirs all reside in 
Italy and are citizens of that country, the Consul-General of Italy 
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{f entitled to letters of administration upon his estate, in prefer- 
ence to the public administrator of the county of his residence. 

The appellant bases his claim to such letters upon the pro- 
visions of tiie treaty of May 8, 1878, between Italy and the 
United States. The clauses relating to the subject are Articles 
XVI. and XVII. which are as follows: (Follows text of Ar- 
ticles XVI. and XVII.) 

Under Article XVII. the appellant, as Consul-General of 
Italy, claims the rights which are given to Consuls-General of 
the Argentine Republic by the treaty between that country and 
the United States, concluded July 27, 1853 (Stat. 1005). 

The last clause of Article IX. of that treaty is as follows: 
(Follows text of Article IX.) 

Article VI. of the Constitution of the United States declares 
that: "This Constitution and the laws of the United States 
which shall be made in pursuance thereof ; and all treaties niade, 
or which shall be made, under the authority of the United States, 
shall be the Supreme Law of the Land ; and the judges in every 
State shall be bound thereby, anything in the Constitution or Laws 
of any State to the contrary notwithstanding.'* And Section 10, 
of Article I., further provides that : " No State shall enter into 
any treaty, alliance, or confederation." We will assume that the 
treaty-making power of the Federal Government is so far superior 
to the law-making power of Congress that it would authorize the 
Federal Government to control by treaty the power of the States 
to confer and limit the right of administration of estates and 
the power of the State Courts to appoint administrators, so far 
as the estates of resident citizens of foreign countries are con- 
cerned. See on this subject, note to Yeaker vs. Yeaker, 81 Am. 
Dec. 536. If this is the case, the treaty with the Argentine 
Republic, if construed in accordance with appellant's contention, 
supersedes, in part, the provisions of our Code of Civil Pro- 
cedtu-e, of California, giving the right of administration of the 
estates of persons dying intestate to the public administrator, in the 
absence of resident legal heirs, and gives to the Consular-Agents 
of that country a paramount right to letters upon the estates of 
citizens of that country residing here, who died intestate leaving 
real or personal property in this State and no resident heirs. The 
"favored nation " clause of the Italian Treaty would give the like 
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right to the appellant, as Consul-General of Italy, in the present 
case. 

Similar ''favored nation"' clauses are found in the treaties with 
Austria-Hungary (Treaty of 1870, Art. 15, 17 Stat. 831) ; Den- 
mark (Treaty of 1894, Art. 15, 29 Stat 852) ; Kongo (Treaty of 
1891, Art. 5, 27 Stat. 929) ; Korea (Treaty of 1882, Art 2, 7 
Fed. Stat. Ann. 680) ; Russia (Treaty of 1832, Art. 8, 8 Stat 
448) ; Spain (Treaty of 1902, Art. 28, 33 Stat 2120) ; Switzer- 
land (Treaty of 1850, Art. 7, 7 Fed. Stat. Ann. 842) ; Tonga 
(Treaty of 1886, Art. 11, 25 Stat 18442) ; and Zanzibar (Treaty 
of 1886, Art. 2, 25 Stat 1439). Foreign Consuls and Consular- 
Agents are given the same " privileges " as those of the " most 
favored nation " by the treaties with Belgium (Treaty of 1880, 
Art. 2, 21 Stat 777) ; Costa Rica (Treaty of 1851, Art. 10, 10 
Stat 922); France (Treaty of 1853, Art 12, 10 Stat. 999; 
Greece (Treaty of 1902, Art. 2, 33 Stat 2123); Honduras 
(Treaty of 1864, Art. 10, 13 Stat. 705 ; Netherlands (Treaty of 
1878, Art. 3, 21 Stat. 663) ; Paraguay (Treaty of 1859, Art. 12, 
12 Stat 1097) ; Persia (Treaty of 1856, Art. 7, 11 Stat 710) ; 
Roumania (Treaty of 1881, Art. 2, 7 Fed. Stat. Ann. 773) ; and 
Servia (Treaty of 1881, Art. 2, 22 Stat 968). The treaty of 
1903 tvith China gives Chinese Consuls here the same " attributes, 
privileges and immunities" as those of the "most favored 
nation" Article 2, 7 Fed. Stat. Ann. 487. The Consuls from 
the countries thus given the same " rights," " prerogatives," or 
** powers" being those embraced in the list first given, could 
doubtless claim the same rights as those of Italy, with respect to 
estates of citizens of their respective countries dying here. Per- 
haps those included in the second list would claim the same right 
as a "privilege" within the intent of the respective treaties. 
The treaty of 1887 with Peru (25 Stat 1461, Art. 33), which 
terminated in 1899 by notification from Peru, provided that the 
Consuls of each country, in the absence of heirs or representa- 
tives, should, ex officio, be the executors or administrators of the 
citizens of their country who died within their Consular juris- 
diction. 

The question presented would directly affect the right of 
administration upon the estate of all citieens of all the above- 
named countries residing in this State, of whom there is doubtless 
a large number. It is also of grave importance because its soltt- 
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tion in favor of the appellant necessarily ascribes to the Federal 
Government the intent, by means of its treaty-making power, to 
materially abridge the autonomy of the several States and to 
interfere with and direct the State tribunals affecting private 
property within their jurisdiction. It is obvious that such intent 
is not to be lightly imputed to the Federal Government, and that 
it cannot be allowed to exist except where the language used in 
a treaty plainly expresses it, or necessarily implies it 

So far as we are aware, the exact point has not been consid- 
ered in any of the States except Massachusetts and New York.* 
" In New York it has arisen only in the Surrogate Courts of two 
of the counties. New York County and Westchester County. The 
Surrogate Court of the latter county held that the Consul-General 
of Italy was entitled to letters of administration upon the estate 
of a citizen of Italy who died leaving property in that county, 
in preference to the County Treasurer, who, by the State Law, 
was entitled as public administrator, in the absence of heirs and 
creditors. In re Fattosini, 33 Misc. Rep. 18, 67 N. Y. Supp. 1119, 
the same Court, in a similar case, apparently decided that the 
Italian Consul was entitled, by virtue of his office, to maintain a 
proceeding in the Surrogate Court, before any grant of letters of 
administration, to obtain possession of the effects of the deceased, 
in order that the Consul might administer the same under the 
direction and control of the Court. It does not appear that 
letters had been granted to the Consul. In re Lobrasciano's 
Estate, 38 Misc. Rep. 415, 77 N. Y. Supp. 1040. The Surrogate 
Court of New York County held, in a similar case, that, where 
the public administrator refused to act and the Italian Consul was 
legally competent tmder the State Law, he would be entitled to 
letters, under the statutory provisions that, when in such case 
the public administrator refused to act, any person legally com- 
petent might be appointed. But his right in preference to the 
public administrator was denied. In re Logxorato's Estate, 34 
Misc. Rep. 31, 69 N. Y. Supp. 507. The Massachusetts Supreme 
Court decided that, under the " most favored nation " clause of 
the treaty with Russia and by referring to the treaty with the 
Argentine Republic, the Russian Vice-Consul had a right to ad- 
minister, paramount to that of the public administrator, in the 



* Leaving out all decisions quoted above from other States, 



90 Consular Treaty Rights. 

case of a citizen of Russia who died in Massachusetts, leaving 
personal property there ; his legal heirs being in Russia. McEvoy 
vs. Wyman, 191 Mass. 276, 77 N. £. 379. In a Louisiana case 
(Lanfear vs. Ritchie, 9 La. Ann. 96), the Swedish Consul applied 
for an order that he supersede the duly appointed public adminis- 
trator in the possession of the estate of a deceased citizen of 
Sweden, whose heirs were Swedish subjects residing in Sweden. 
The contention was that this was guaranteed by the treaty with 
Sweden. The treaty then in force did not contain any " favored 
nation " clause, nor purport to give to Consuls in either country 
the right to administer the estates of its deceased citizens. The 
Court denied his application on that ground, and also on the 
ground that a treaty could not control the State Courts. In 
Aspinwall vs. Queen's Proctor, 2 Curtis, 241, the English Court 
held that the United States Consul, as such, had no right, under 
the Act of Congress of 1792, to administer upon the estate of an 
American traveller who died while in England leaving property 
there. The Court said that " the crown is the party to see that 
the property of any person dying in its dominions goes into proper 
hands," and that the law of the United States could not be allowed 
to control, even if it purported to do so. 

We do not agree with the Supreme Court of Massachusetts 
and the Surrogate of Westchester County, N. Y„ in regard to 
the meaning and effect of the Argentine Treaty. They held that 
the right given thereby " to intervene in the possession, adminis- 
tration and judicial liquidation of the estate of the deceased, 
conformably with the laws of the country," included the right to 
be appointed administrator of the estate in place of the person 
who might be designated by the laws of the particular State to 
be such administrator and who had either been previously duly 
appointed by the local State Court, or was appl3ring for such 
appointment. It appears clear to us from this language that, 
whatever right was given, it was intended to be a right which 
should conform to the laws of the country, and that, in view of 
the well-known complex form of our government, the phrase 
" laws of the country," so far as the United States is concerned, 
means the local laws of administration and procedure of the 
respective States. If the right asserted is necessarily contrary to 
those laws, it cannot be said to conform to them. Our law 
declares that in the absence of next of kin entitled to inherit. 
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the public administrator shall take charge of and administer the 
estate for the benefit of the creditors and heirs. The right 
claimed under the treaty is that, in such case, the Consul of the 
country of which the deceased was a citizen shall take charge 
and administer; a right directly in conflict with our law. The 
contention of the appellant is that the only effect of the phrase 
" conformably with the laws of the country " is that the Consul, 
when appointed, must administer the estate in compliance with 
the local law of administration. The more obvious interpreta- 
tion is that the phrase qualified the right and the method of 
intervention, as well as the procedure after intervention takes 
place; that is, if the Consul intervenes, he must do so in the 
manner, to the extent, and for the purposes prescribed and 
allowed by the laws of the local jurisdiction in which the prop- 
erty is situated. This is the grammatical effect of the qualif 3ring 
clause. 

Whether the matter in hand is the possession, the adminis* 
tration, or the judicial liquidation of the estate, the treaty secures 
to the Consul only the right to " intervene " therein. The word 
" intervene " is here used with reference to a proceeding in a 
judicial tribunal. In that connection the word has a settled 
meaning. The dictionaries declare that when applied to matters 
of law it means : '' To interpose in a lawsuit so as to become a 
party to it." Cent. Die. ; Stand. Die. Bouvier defines interven- 
tion at common law thus : " The admission, by leave of Court, 
of a person not an original party to pending legal proceedings, by 
which such person becomes a party thereto for the protection of 
some right or interest alleged by him to be affected by such pro- 
ceedings." And in the civil law as "the act by which a third 
party becomes a party in a suit pending between other persons," 
citing Pothier Proces Civil, Lere part c. 2, s. 6, 3 (1 Bouv. Die, 
Rawle's Ed. 1114). A similar definition is given in our Code 
of Civil Procedure (Section 387). 

Appellants say that the word should be construed according 
to its literal meaning, "to come between," and that "to come 
between" in the possession and administration of an estate, 
means to have a preferred right to act as administrator, if it 
refers to a time before the appointment is made, or to supersede 
any other appointee, if used in reference to any subsequent time. 
This claim is based on the assertion that an intervention was 
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unknown in the civil law, from which it is supposed the Argentine 
Republic takes its system of legal procedure, and also upon the 
principle that the construing treaties words are to be given their 
popular rather than their legal signification. 

The Constitution of the Argentine Republic was adopted on 
May 26, 1853. It was avowedly modelled upon the Constitution 
of the United States, which it closely follows, both in its general 
plan and in specific provisions. Its govenunent is federal in form, 
with " provinces " which correspond to our States ; each having 
power to make its ovm local laws subject, however, to the civi^ 
criminal, commercial, and mineral codes when such should be 
enacted by the national Congress. Argentine Const. Arts. 105, 
108 and 67, Vol. 9, Senate Exec. Doc. The treaty with this 
country was made in July, 1853. At that time the public men of 
that country must have been very familiar with the form of 
government of the United States and with the fact that it com- 
mitted local affairs to the several States. It is not probable, there- 
fore, that the words of the treaty under consideration were chosen 
with the intent to have the international agreement become a part 
of, and in part supplant the laws of the States of the United 
States, or of the provinces of Argentina in matters committed 
solely to the States or provinces. The assertion that an inter- 
vention, as our law defines it, was not known in civil law coun- 
tries, is shown to be without foundation by the for^;oing citation 
of Bouvier to Pothier, and also by the fact that our own Code 
definition of an " intervention " and that of many of the other 
States is taken from the Code of Louisiana. Horn vs. Volcano 
W. Co., 13 Cal. 69, 73 Am. Doc. 669. The procedure and juris- 
prudence of that State, as is well known, was derived from the 
Code Napoleon and from the system in use in the early Spanish 
j^merican colonies, both of which are adaptations of the civil 
law. Justice Field said, in Geofroy vs. Riggs, 133 U. S. 271, 10 
Sup. Ct. 298 (33 L. Ed. 642), with regard to the construction of 
treaties: "As they are contracts between independent nations, 
in their construction, words are to be taken in their ordinary 
meaning as understood in the public law of nations, and not in 
any artificial or special sense impressed upon them by local law, 
unless such restricted sense is clearly intended. And it has been 
held by this Court that where a treaty admits of two construc- 
tions, one restrictive of rights that may be claimed under it and 
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the other favorable to them, the latter is to be preferred." Ap- 
pellant quotes this canon of construction as decisive of the sense 
in which the word " intervene " is to be understood. The Court, 
in that case, held that the phrase '' in all the States of the Union," 
in the clause of the treaty with France, giving citizens of France 
the right to inherit the property of citizens of the United States, 
included the District of Columbia. The subject in hand and the 
context indicated that the phrase was used, in the most compre- 
hensive sense, to include the entire country. But treaties are 
subject to the same rules of interpretation as other documents. 
The clause of the Argentine Treaty related to local proceedings 
for the settlement of estates and the words used are to be given 
the meaning they usually have when used in that connection. 
The right to intervene in a legal proceeding, partaking of the 
nature of a proceeding in rem, is not usually understood to 
include the right to take the property from the custody of the 
Court, or from the officer upon whom the laws of the coimtry 
impose the duty of administration and distributing it. The object 
and purpose of the treaty would be fully met by allowing the 
foreign Consul to represent the citizens of his country who are 
interested as heirs or creditors in case they are not present or 
otherwise represented, giving him the right to appear in court for 
them, either officially, or in their name, to protect their interests, 
and requiring that he be served with notices to thefn, when 
notice is required. The use of the word " intervene '* implies an 
intention to give a right to the Consul to appear as party in a 
pending administration or action carried on by another person, 
and not a right to institute and carry on the proceeding himself. 
He has, in addition, a duty pertaining to his office imposed upon 
him by his own government, that of seeing to the safe-keeping 
and proper disposition of the effects of citizens of his cotmtry 
who may die while travelling, or while temporarily present in the 
country to which he is accredited, or even while residing therein, 
and for that purpose, in the absence of any other representative 
of the deceased having a better right, he may " intervene in the 
possession" of the estate, conformably with the laws of the 
country. The custom of nations would permit this, and it may 
be that, if the public administrator refuses or fails to apply, the 
Consul may petition for and receive letters to himself as the 
official agent for the persons interested. But the treaty is not 
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to be understood as giving him such right in preference to those 
upon whom it is devolved by the laws of the country when they 
are present and ready to accept the possession and discharge their 
duty concerning it. The theory of respondent is, in our opinion^ 
in harmony with the spirit and purpose of the treaty and is in 
accordance with the obvious meaning of the language used 
The order appealed from is affirmed." 



The above decision has been quoted in f uU^ because this de- 
cision has given more cause to conflicting opinions expressed 
since, either in the Courts of other States or in Law Journals, 
than any other previously or since brought in this question. 

Some contrary opinions of Courts are quoted above, their 
repetition here seems therefore superfluous. I will quote, how- 
ever, the Editorial Notice of the New York Law Journal, January 
24, 1912, because it presents the whole question at bar in a fair 
way — ^at the same time expressing its view on the above decision 
of Justice Shaw. Before doing so I would like to draw attention 
to the following sections of above decision : " The treaty of 
1903 with China gives Chinese Consuls here the same attributes, 
privileges and immunities as those of the " most favored nation,'* 
Art. 11. , 7 Fed. Stat. Ann. 487. 

" The Consuls from the countries thus given the same rights, 
prerogatives, or powers being those embraced in the list first 
given, could doubtless claim the same rights as those of Italy, 
with respect to estates of citizens of their respective countries 
dying here. Perhaps those included in the second list would 
claim the same right as a " privilege " within the intent of the 
respective treaties," and later : " The question presented would 
directly affect the right of administration upon the estates of all 
citizens of all the above-named countries residing in this State, 
of whom there is doubtless a large number." 

In our mind, the above excerpts of this decision illustrate 
the problems which must have doubtless occupied the mind of 
Justice Shaw, when he rendered his opinion. The presence of a 
very large number of members of the " yellow race " in California 
must have undoubtedly had considerable weight with him and 
we can understand that he hesitated to give a broader meaning 
to the term ** intervene " which we find so exhaustively discussed 
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in previous decisions. We particularly also refer here to the 
interpretation given to this term by the Honorable Probate Judge 
of Cuyahoga Coimty {in re Antonino Garro's Estate, see above) 
which decision is one of the many previous decisions, which 
evidently did not present themselves to Justice Shaw's attention. 
This is the Editorial Notice referred to above : 

" Administrations of Estates of Deceased Aliens by Consuls 
OR Their Delegates. 

In the matter of the estate of John Micale, in the Surro- 
gate's Court in the County of New York, Surrogate Fowler 
filed the following opinion : 

By virtue of the 'most favored nation' clause contained 
in Article VII. of the treaty of 1878, between the United States 
and Italy, there was secured to the latter country not only the 
benefit of Article IX. of the treaty of 1853, made between the 
United States and Argentina, but also the provisions of Article 
X. of the treaty of 1859 between Uruguay and the United 
States, which recognized the right of the Consul-General, Consul 
or Vice-Consul of the former, or his representative, to name as 
administrator of the estate of a citizen of his nation who had 
died intestate in this country. Letters must therefore issue to 
the delegate of the Italian Consul. In re Nicola Abatangelo (N, 
Y. Law Journal, May 3, 1911, decided by Surrogate Ketcham) 
is to the same effect. See also Article VIII, treaty of 1851, 
between the United States and Costa Rica. Decree signed." 
(N. Y. Law Journal, January 17, 1912, p. 1753.) 

" As to the general proposition that a Consul himself is 
entitled to administration upon the estate of a deceased alien 
there is ample and almost unanimous authority. We dis- 
cussed this subject as recently as June 21, 1911, in connec- 
tion with the decision of the Supreme Court of Alabama in 
Carpigiani vs. Hall (May, 1911, 55 So., 248). It was held 
that an Italian Consul, within the area of his Consular ter- 
ritory, is entitled to administration upon the estate of any 

"Italian subject who there dies intestate, conformably as to 
his general powers, obligations and mode of procedure with 
the statutes of Alabama. Such authority is based upon Ar- 
ticle VI. of the Constitution of the United States, declaring 

" the Constitution itself and the lav/s of the United States 
made in pursuance thereof, and ' all treaties made, or which 
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" shall be made, under the authority of the United States/ the 
" supreme law of the land. Article XVII. of the treaty with 
*' Italy is as follows : 



L 



The respective Gjnsuls-General, Vice-Consuls and Consu- 
r-Agents, as likewise the Consular-Chancellors, secretaries, 
clerks or attaches, shall enjoy in both countries all the rights, 
prerogatives, immunities and privileges which are or may here- 
after be granted to the officers of the same grade of the ' most 
favored nation.' (20 Stat, 728, 732; U. S. Treaties, 1904, p. 
467.)" 

** Most of the decisions construing this and similar treaties 
** have, as was done in the Alabama case, taken the treaty of 
*' 1853 with the Argentine Republic as the ' most favored 
'* nation ' standard of comparison. In the Matter of W3rman, 
"for example, in the Supreme Judicial Court of Massachu- 
" setts (191 Mass., 2^6) it was held, relying upon such treaty, 
'* that the Consular representative of the Empire of Russia for 
" the Commonwealth of Massachusetts was entitled to be ap- 
'' pointed administrator of the estate of a Russian subject who 
" died in Massachusetts as against the apfSlication of the public 
" administrator. A similar view has been taken by the Fourth 
" Appellate Division of the New York Supreme Court in Mat- 
"tcr of the Estate of Frank Scutella (146 App. Div., 166) 
" which approved and followed the* elaborate opinion of Sur- 
" rogate Silkman in Matter Lobrasciano (88 Misc. 415). 

The only dissenting voice by a court of last resort, of 
which we are aware, is that of the Supreme Court of Cati- 
fomia in re Ohio's Estate (108 Pac. 616). The reasoning of 
the California tribunal is unsatisfactory and inconclusive — 
because it does not grasp the legitimately to be implied scope 
of international treaties as well as the fair demands of inter- 
national comity. The legal justification, as well as the broad 
expediency of granting rights of administration to Consuls in 
preference to local public administrators are sufficiently stated 
in the opinions in the Massachusetts, Alabama and New York 
cases above cited. It may be remarked, however, in addition, 
that it would be exceedingly unfortunate if the spirit of comity 
recognised by the weight of American authority should not pre- 
vail in this country in view of the fact that the Italian Court 
of Cassation has held that an American Consul was under this 
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same treaty entitled to administer and liquidate the estate of an 
American deceased in Italy without resident heirs. 

The factor of special interest in Surrogate Fowler's de- 
cision is that, resorting to other treaties for measuring the 
scope of the ^ most favored nation ' clause, the right of a 
''Consul is recognized to name another than himself as ad- 
^ ministrator of the estate of a citizen of his nation who died 
** intestate in this country. There are often reasons of incon- 
" venience why a Consul should not himself become the ad- 
ministrator. The present decision discusses and sanctions 
the issue of letters to his delegate. Article VIII. of the 
Treaty of Friendship, Commerce and Navigation'* of 1861 
" with Costa Rica, cited by the Surrogate, provides : 

'' If any citizen of either of the two high contracting parties 
shall die without will or testament in any of the territories of 
the other, the Consul-General or Consul of the nation to which 
the deceased belonged, or the representative of such Consul- 
General or Consul in his absence, shall have the right to nominate 
curators to take charge of the property of the deceased, so far 
as the laws of the country will permit, for the benefit of the law- 
ful heirs and creditors of the deceased, giving proper notice of 
such nomination to the authorities of the country/' 
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DECISION OF THE SUPREME COUffi^^pF THE 

UNITED STATES. ^^!i^20^ 

No. 292 Oct, Term 1911. In re Sdvatore L. Rocca vs. George 
F. Thompson. January 19, 1912. 

We present this decision under a separate heading and chap- 
ter, because as emanating from the highest judicial authority in 
the country it certainly is entitled to special consideration and 
because it represents, so to speak, a new milestone in the way 
of how this question of Consular intervention in administra- 
tion matters of alien subjects has gradually evolved in the 
Courts of this country. 

This decision represents by no means the only opinion 
expressed by the Highest Court of the country or by Federal 
Courts on questions bearing on treaty power or applications 
of treaties. We cite here from the decision of the United 
States Circuit Court 1. Fed. Report, page 501; 100 U. S. F. 
Pet 51 ; 12 Pet. 511 : 

'^ There can be no mistaking the significance or effect of these 
plain, concise, emphatic provisions. The States have surrendered 
the treaty-making power to the Federal Government, and vested 
it in the President and Senate; the treaty resulting is the supreme 
law of the land, to which not only State Laws but State Constitu- 
tions are in express terms subordinated" 

And in re Geofroy vs. Riggs, 133 U. S. 258, 264, 266-10 
Supp. C. J. 295, 33 L. Ed. 642. Justice Field among other things 
says: 

" That the treaty power of the United States extends to 
all proper subjects of negotiations between our government 
and the government of other nations is clear. 

*' It is also clear that protection should be afforded to the 
'* citizens of one country owning property in another, and the 
" manner in which that property may be transferred, devised 
''or inherited, are fitting subjects for such negotiations and 
"of regulation, by mutual stipulation between the two 
*• countries. 
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"As commercial intercourse increases between different 
** countries the residence of citizens of one country within the 
** territory of the other naturally follows, and the removal of 
''their disability from alienage to hold, transfer and inherit 
** property in such cases tends to promote amicable relations. 
'' Such removal has been within the present century the fre* 
** quent subject of treaty arrangement. 

" The treaty power as expressed in the Constitution, is in 
'' terms unlimited except by those restraints which are found in 
'' that instrument against action of the government, its department 
" or departments and those arising from the nature of the govern- 
" ment itself and of that of the States." 

And in Ware vs. Hylton, 3 Dall. 199 decided in 1796, Justice 

Chase says : 

•^ " There can be no limitation on the power of the people of 
'' the United States. By their authority the State Constitutions 
" were made and by their authority the Constitution of the United 
" States was established and they had the power to change or 
" abolish the State Constitution or make them yield to the general 
" govenmient and to treaties made by their authority. A treaty 
" cannot be the Supreme Law of the Land, that is, of all the United 
*' States, if any act of a State legislature can stand in its way. If 
the Constitution of a State, which is the fundamental law of 
the State and paramount to its legislature, must give way to a 
treaty and fall before it, can it be question whether the less 
power, an act of the State legislature, must not be prostrate? 
It is the declared will of the people of the United States that 
" every treaty made by the authority of the United States shall 
** be superior to the Constitution and laws of any individual State 
" and their will alone is to decide. If a law of a State, contrary 
" to a treaty, is not void, but voidable only by a repeal or nulli- 
" fication of a State legislature, this certain consequence follows : 
" that the will of a small part of the United States may control 
or defeat the will of the whole. The people of America have 
been pleased to declare that all treaties made before the estab- 
lishment of the National Constitution or laws of any of the 
States contrary to a treaty shall be disregarded." 
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In Fairfax vs. Hunter, 7 Cranch 603. Chirac vs. Chirac, 
2 Wheaton 269, and Hauenstein vs. Lynham, 100 U. S. 483, 
the doctrine declared in Ware vs. Hylton was applied. 

There have been numerous cases in which State Laws m 
reference to matters within the ordinary legislative competence 
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of the State have been held void because of the conflict 
with subsisting federal treaties. (Hopkirl vs. Bell, 3 Cranch 
454; Lattimer vs, Poteet, 14 Peters 4; Ward vs. Racehorse, 
163 U. S. 504; Head money cases 112 U. S, 598; U. S. vs. 43 
Gallons of Whiskey, 93 U. S. 197, and Shanks vs. Dupont, 
3 Peters 248.) 

The whole text of this decision is not quoted in order to 
avoid unnecessary repetitions of statements of facts which are 
already contained in the decision of Justice Shaw: 

Justice Day: After a resume of the facts and the quota- 
tion of Articles XVI. and XVII. of the treaty with Italy the 
Court says : 

"This is a writ of error to the Supreme Court of the 
State of California to review a judgment in which that Court 
held that the public administrator was entitled to letters of 
administration upon the estate of an Italian citizen, dying 
and leaving an estate in California, in preference to the Consul- 
General of the Kingdom of Italy. 

While Article XVI. only requires notice to the Italian 
Consul or Consular-Agent of the death of an Italian citizen 
in the United States, Article XVII. gives to Consuls and simi- 
lar officers of the Italian nation the rights, prerogatives, im- 
munities and privileges which are or may be hereafter granted 
to an officer of the same grade of the " most favored nation." 
It is the contention of the plaintiff in error that this '' favored 
nation'' clause in the Italian Treaty gives him the right to 
administer estates of Italian citizens d}ring in this country, 
because of the privilege conferred upon Consuls of the Argen- 
tine Republic by the treaty between that country and the 
United States, of July 27, 1853, Section 9, of which provides: 
(Follows text of Article IX.) 

From this statement of the case it is apparent that the 
question at the foundation of the determination of the rights 
of the parties is found in the proper interpretation of the 
clause of the Argentine Treaty just quoted. The question 
is: Does that treaty give to Consuls of the Argentine Re- 
public the right to administer the estate of citizens of that 
Republic dying in the United States, and a like privilege to 
Consuls of the United States as to citizens of this country 
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dying in the Argentine Republic ? The question has been the 
subject of considerable litigation and has been diversely de- 
termined in the Courts of this country which have had it under 
consideration. 

The Surrogate of Westchester County, New York, in 
two cases, in re Fattosini's Estate, 67 N. Y. Supp. 1119, and 
in re Lobrasciano's Estate, 77 N. Y. Supp. 1040, has held that 
the treaty of Italy of 1878, in the "most favored nation *• 
clause, carried the benefit of the Argentine Treaty to the 
Consuls of Italy, and that the Argentine Treaty conferred the 
right of administration upon the Consuls of that country. In 
Wyman, Petitioner, 191 Mass. 276, the Supreme Judicial Court 
of that State, as to Russian Consuls, under the " most favored 
nation *' clause in the Russian Treaty, followed the Surrogate 
Courts of Westchester County, observing that the cases were 
well considered and covered the entire ground. The Supreme 
Court of Alabama in Carpigiani vs. Hall, 55 So. Rep. 348, 
followed the decisions in New York and Massachusetts just 
referred to, and in re Scutella's Estate, 129, N. Y, Supp. 20, 
the Appellate Division of the Supreme Court of New Yorfc 
pursued the same course. 

A contrary view was expressed by the Surrogate Court 
of New York County in re Logiorato's Estate, 69 N. Y. Supp. 
507, and by the Supreme Court of Louisiana in Lanfear vs. 
Ritchie, 9 La. Ann., 96. 

An examination of the cases which have held in favor of 
the right of a Consul-General to administer the estate, to the 
exclusion of the public administrator, makes it apparent that 
the Lobrasciano case, which is the fullest upon the subject, 
is the one that has been followed without independent reason- 
ing upon the part of the Courts adopting it. 

In that case the right of a Consul to administer the estates 
of deceased citizens of his country is based, not only upon the 
interpretation of the treaties involved, but as well upon the 
law of nations giving the right to Consuls to administer such 
estates. In the opinion some citations are made from early 
instructions of Secretaries of State, emphasizing the right and 
duty of Consuls to administer upon the eflFects of citizens of 
the United States dying in foreign lands. 
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Bttt these instructions must be read in the light of the 
statute of the United States, Section 1709, which, while it 
recognizes the right of Consuls and Vice-Consuls to take 
possession of the personal estate left by any citizen of the 
United States who shall die within their ^Consulates, leaving 
there no legal representative, partner or trustee; to inventory 
the same, and to collect debts, provides in the fifth paragraph 
of the section that, if at any time before the transmission to 
the United States Treasury of the balance of the estate the 
legal representative appears and demands his effects in the 
hands of the Consul, they shall be delivered up and he shall 
cease further proceedings, and the duties imposed are where 
" the laws of the country permit." 

The Consular Regulations of the United States tersely 
express the duty of a Consul as to the conservation of the 
property of deceased countrymen, and declare that he has no 
right, as Consular-Officer, apart from the provisions of treaty, 
local law or usage, to administer the estate, or, in that char- 
acter, to aid any other person in so administering it, without 
judicial authorization. Section 409 of the Consular Regula- 
tions is as follows: 

" A Consular-Officer is by the law of nations and by statute 
the provisional conservator of the property within his district 
belonging to his countrymen deceased therein. He has no right, 
as Consular-Officer, apart from the provisions of treaty, local 
law, or usage, to administer on the estate, or in that character to 
aid any other person in so administering it, without judicial 
authorization. His duties are restricted to guarding and collecting 
the effects, and to transmitting them to the United States, or to 
aid others in so guarding, colld^ing and transmitting them, to be 
disposed of pursuant to the law of the decedent's State — ^7 Op. 
Atty.-Gen. 274. It is, however, generally conceded that a Con- 
sular-Officer may intervene by way of observing the proceedings, 
and that he may be present on the making of the inventory." 

In Moore's International Law Digest, Vol. 6, p. 123, a 
letter of Mr. Hay, Secretary of State, under date of February 
3, 1900, is quoted to the effect that the right of a United 
States Consular-Officer to intervene by way of observing pro- 
ceedings in relation to the property of deceased Americans 
leaving no representatives in foreign countries, is not under- 
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stood to involve any interference with the functions of a 
public administrator. 

^ In this country the right to administer property left by 
a foreigner within the jurisdiction of a State is primarily com- 
mitted to State Law. It seems to be so rq^ulated in the State 
of California, by giving the administration of such property 
to the public administrator. There is, of course, no Federal 
law of probate or of the administration of estates, and, assuwn 
ing for this purpose that it is within the power of the National 
Government to provide by treaty for the administration of prop- 
erty of foreigners dying within the jurisdiction of the States, and 
to commit such administration to the Consular-Officers of the 
Nations to which the deceased owed allegiance, we will proceed 
to examine the treaties in question with a view to determining 
whether such a right has been given in the present instance. 

This determination depends, primarily, upon the con- 
struction of Article IX. of the Argentine Treaty of 1853, giv- 
ing to the Consular-Officers of the respective countries, as to 
citizens dying intestate, the right "to intervene in the pos- 
session, administration and judicial liquidation of the estate 
of the deceased, conformably with the laws of the country, 
for the benefit of the creditors and legal heirs." It will be 
observed that, whether in the possession, the administration 
or the judicial liquidation of the estate, the sole right con- 
ferred is that of intervention and that conformably with the 
laws of the country. Does this mean the right to administer 
the property of such decedent and to supersede the local law 
as to the administration of such estate? The right to inter- 
vene at once suggests the privilege to enter into a proceeding 
already begun, rather than the right to take and administer 
the property. 

Literally, to intervene means, as the derivation of the 
word indicates (inter, between, and venire, come), to come 
between. Such is the primary definition of the word given 
in Webster's Dictionary and in the Century Dictionary. 
'^^Jhen the term is used in reference to legal proceedings, it 
covers the right of one to interpose in, or become a party to, 
a proceeding already instituted, as a creditor may intervene 
in a foreclosure suit to enforce a lien upon property or some 
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right in connection therewith; a stockholder may sometimes 
intervene in a suit brought by a corporation; the Government 
is sometimes allowed to intervene in suits between private 
parties to protect a public interest, and whether we look to 
the English ecclesiastical law, the civil law, from which the 
Argentine law is derived, or the common law, the meaning 
is the same. 

In ecclesiastical law. — ^The proceeding of a third person, 
who, not being originally a party to the suit or proceeding, 
but claiming an interest in the subject matter in dispute, in 
order the better to protect such interest, interposes his claim. 
2 Chit. Pr. 494; 3 Chit. Commer. Law, 633; 2 Hagg. Const. 
137 ; 3 Phillim. Ecc. Law, 586. 

In the civil law. — ^The act by which a third party de- 
mands to be received as a party in a suit pending between 
other persons. 

The intervention is made either for the purpose of being 
joined to the plaintiff, and to claim the same thing he does, 
or some other thing connected with it ; or to join the defend- 
ant, and with him to oppose the claim of the plaintiff, which 
it is his interest to defeat. Poth. Proc, Civile, pt. 1, c. 2, § 7, 
No. 3. 

In practice. — ^A proceeding in a suit or action by which 
a third person is permitted by the Court to make himself a 
party, either joining the plaintiff in claiming what is sought 
by the complaint, or uniting with the defendant in resisting 
the claims of the plaintiff, or demanding something adversely 
to both of them. Logan vs. Greenlaw (C. C), 12 Fed. 16; 
Fischer vs, Hanna, 8 Colo. App. 471, 47 Pac. 303; Gale vs, 
Frazier, 4 Dak. 196, 30 N. W. 138; Reay vs. Butler (Cal.), 7 
Pac. 671. Black's Law Dictionary, p. 651. 

Emphasis is laid upon the right under the Argentine 
Treaty to intervene in possession, as well as administration 
and judicial liquidation ; but this term can only have reference 
to the universally recognized right of a Consul to temporarily 
possess the estate of citizens of his nation for the purpose 
of protecting and conserving the rights of those interested 
before it comes under the jurisdiction of the laws of the 
country for its administration. The right to intervene in ad- 
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ministration and judicial liquidation is for the same general 
purpose, and presupposes an administration or judicial liqui- 
dation instituted otherwise than by the Consul, who is author- 
ized to intervene. 

So, looking at the terms of the treaty, we cannot perceive 
an intention to give the original administration of an estate 
to the Consul-General, to the exclusion of one authorized by 
local law to administer the estate. 

But it is urged that treaties are to be liberally construed, 
like other contracts, they are to be read in the light of the 
conditions and circumstances existing at the time they were 
entered into, with a view to effecting the objects and purposes 
of the States thereby contracting. In re Ross, Petitioner, 140 
U. S. 453, 475. 

It is further to be observed that treaties are the subject 
of careful consideration before they are entered into, and are 
drawn by persons competent to express their meaning and to 
choose apt words in which to embody the purposes of the 
high contracting parties. 9Had it been the intention to commit the 
administration of estates of citisens of one country, dying in an- 
other, exclusively to the Consul of the foreign nation, it wotdd 
have been very easy to have declared that purpose in unmistakable 
terms. For instance, where that was the purpose, as in the treaty 
made with Peru in 1887, it was declared in Article XXXIII. as 
follows: I 

" Until the conclusion of a Consular Convention, which the 
high contracting parties agree to form as soon as may be mutually 
convenient, it is stipulated, that in the absence of the legal heirs 
or representatives the Consuls or Vice-Consuls of either party 
shall be ex officio the executors or administrators of the citizens 
of their nation who may die within their Consular jurisdictions, 
and of their countrymen dying at sea, whose property may be 
brought within their district." 

And in the convention between the United States and Sweden 
proclaimed March 20, 1911, it is provided: 

" In the event of any citizens of either of the two contract- 
ing parties dying without will or testament, in the territory of the 
other contracting party, the Consul-General, Consul, Vice-Consul- 
General, or Vice-Consul of the nation to which the deceased may 
belong, or, in his absence, the representative of such Consul-Gen- 
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jeral, Consul, Vice-Consul-Gencral or Vice-Consul, shall, so far 
as the laws of each country will permit and pending the appoint- 
ment of an administrator and until letters of administration have 
been granted, take charge of the property left by the deceased 
for the benefit of his lawful heirs and creditors, and, moreover, 
have the right to be appointed as administrator of such estate/' 

The Argentine Treaty was made in 1853, and the Italian 
Treaty in 1878. In 1894, correspondence between Baron Fava, 
the then Italian Ambassador, and Mr. Uhl, Acting Secretary 
of State, shows that the Italian Ambassador proposed that 
Italian Consuls in the United States be authorized, as were 
the American Consuls in Italy, to settle the estates of deceased 
countrymen. It was the view of the Department of State of 
the United States, then expressed, that, as the administration 
of estates in the United States was under the control of the 
respective States, the proposed international agreement should 
not be made. The Acting Secretary of State adverted to the pracr 
tical difficulties of giving such administration to Consular-Officers, 
often remotely located from the place where the estate was 
situated. (See Moore's International Law Digest, Vol. 5, p. 122.) 

The learned counsel for the plaintiff in error, in his sup- 
plemental brief, has referred to a statement of the law of the 
Argentine Confederation of 1865, English translation published 
in Vol. 68, British and Foreign State Papers, p. 455, in which it 
is said that a foreigner dying intestate, without leaving a wife or 
lawful heirs in the Argentine Republic, or where he dies leaving 
a will, the heirs being foreigners absent from the country ind 
the executor being also absent, the Consul of the deceased foreign- 
er's nation is given the right to intervene in the arrangement of 
his affairs. In Articles III. and IV. it is declared : 

"III. Consular intervention shall be confined to — 1st. Sealing 
up the goods, furniture and papers of the deceased, after giving 
due notice to the local authorities, provided always that the death 
has taken place within the Consular district. 2d. Appointing 
executors. 

" IV. The Consuls shall at once communicate to the Testa- 
mentary Judge the appointment of such executors." 

It is contended that the right secured to a foreign Consul 

to appoint an executor under this Act of 1865 is evidence of the 

fact that the Argentine Republic is carrying out the treaty in 

the sense contended for by the plaintiff in error ; but in this law 
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certainly no right of administration is given to the Consul of 
a foreign country. It is true, he may appoint an executor, which 
appointment it is provided is to be at once communicated to the 
testamentary judge. 

In Article VIII. the same law provides that executors shall 
perform their charge in accordance vnth the laws of the country. 
Article XIII. declares that the rights granted by the law shall 
be only in favor of the nations which cede equal privil^;es to 
Argentine Consuls and citizens. 

Our conclusion then is that, if it should be conceded for this 
purpose that the "most favored nation'' clause in the Italian 
Treaty carries the provisions of the Argentine Treaty to the 
Consuls of the Italian Government in the respect contended for 
(a question unnecessary to decide in this case), yet there was 
no purpose in the Argentine Treaty to take away f n>m the States 
the right of local administration provided by their laws, upon 
the estates of deceased citizens of a foreign country, and to com- 
mit the same to the Consuls of such foreign nation, to the ex- 
clusion of those entitled to administer as provided by the local 
laws of the State within which such foreigner resides and leaves 
property at the time of decease.'' 
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The last paragraph of the above decision, in the language 
of Mr. Justice Day delivering the opinion of die Court, is as 
follows : 

" Our conclusion then is that, if it should be conceded for 
this purpose that the " most favored nation " clause in the Italian 
Treaty carries the provisions of the Argentine Treaty to the 
Consuls of the Italian Government in the respect contended for 
(a question unnecessary to decide in this case), yet there was no 
purpose in the Argentine Treaty to take away from tibe States 
the right of local administration provided by their laws upon tihe 
estates of deceased citizens of a foreign country, and to commit 
the same to the Consuls of such foreign nation to the EXCLU- 
SION of those entitled to administer as provided by the local 
laws of the State within which such foreigner resides and leaves 
property at the time of decease." 

On page 1 of the Opinion it appears that: 

" The defendant in error, Thompson, as public administrator, 
made application for administration upon the same estate tmder 
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the laws of California. The Superior Court held that the public 
administrator was entitled to administer the estate. The same 
view was taken in the Supreme Court of California. (157 Cal. 
Rep. 652.) From the latter decision a writ of error was granted, 
which brings the case here." 

On page 3 the Court considers the cases which have held 

in favor of the right of a Consul-General to administer the estate, 

to the exclusion of the public administrator. 

Under the ''most favored nation" clause the Supreme 
Court proceeds to consider the meaning of the following words 
in Section 9 of the Argentine Republic Treaty, namely, 

''shall have the right to intervene in the possession, admin- 
istration and judicial liquidation of the estate of the deceased, 
conformably with the laws of the country for the benefit of the 
creditors and l^jal heirs" — 

and particularly the meaning of the word "intervene," and pro- 
pounds the following question on page 5 : — 

" Does this mean the right to administer the property of such 
decedent and to supersede the local law as to the administration 
of such estate f The right to intervene at once suggests the privi- 
l^e to enter into a proceeding already begun rather than the 
right to taJce and administer the property." 

And on page 6 of the Opinion the Court concludes: 

" So looking at the terms of the treaty, we cannot perceive 
the intention to give the original administration of an estate to 
the Consul-Goieral to the EXCLUSION of one authorised by 
local law to administer the estate,'* 

" Had it been the intention to commit the administration of 
estates of citizens of one country dying in another exclusively to 
the Consul of the foreign nation, it would have been very easy 
to have declared that purpose in unmistakable terms. For in- 
stance, where that was the purpose, as in the treaty made with 
Peru in 1887, it was declared in Article XXXIII. as follows : 

• . • Consuls or Vice-Consuls of either party shall be ex 
officio the executors or administrators of tiie citizens of their 
nation who may die within the Consular jurisdictions . . . 
whose property may be brought within their district" 

"And in the convention between the United States and 
Sweden, proclaimed March 20, 1911, it is provided : 

" In the event of any citizen of either of the two contracting 
parties dying without will or testament, in tl;ie territory of the 
other contracting party, the Consul-General ... or, in his 
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absence, the representative of such Consul-General • • . shall, 
so far as the laws of each country will permit . • • take 
charge of the property left by the deceased for the benefit of his 
lawful heirs and creditors, and moreover, have the right to be 
appointed as administrator of such estate/* 

These excerpts from the Court's Opinion make it plain that 
At only question decided and intended to be decided by the Su-i 
preme Court ^ the above entitled case, was that the treaty pro- 
visions existing at least at the time when applications were con- 
temporaneously made by the Italian Consular authorities and the 
public administrator, did not have the effect of setting aside the 
statutes of the State of California authorizing the public adminis- 
trator to have letters of administration issued to him in such 
cases. ^ After discussing the meaning of the word ^intervention* as 
it appears in the Argentine Treaty, the Court says that even if 
it should be conceded that the Argentine Treaty has the meaning 
contended for by the Consular authorities, that that is a question 
unnecessary to decide in the case, as there was no purpose in 
the Argentine Treaty to take away from the States the right of 
local administration provided by their laws or to exclude the 
public administrator. 

No clearer expression could be made by the Court of its 
intention to limit its reasoning and its conclusions to those States 
only in which by express statutory law a public administrator 
exists. There is for instance no provision in the Ohio or Michi- 
gan statutes for a public administrator and no statute of these 
States necessary to be superseded or set aside. On the contrary 
the laws of the States of Ohio and Michigan for instance are 
entirely harmonious with our construction of the treaties, and 
the courts of these States have so decided. 

Since the ruling of the Supreme Court of California in the 
above entitled case, the convention between the United States and 
Sweden was proclaimed on March 20, 1911, which in express 
terms grants imto Consular representatives "the right to be ap- 
pointed as administrator of such estate." In the language of the 
United States Supreme Court this provision confers upon Con- 
sular representatives the right to have letters of admmistration 
issued to them exclusively "in unmistakable terms.*' 

Under the "most favored nation" clause, the Austro-Hun- 
garian and all other Consular representatives have as much right 
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to invoke this provision of the Swedish Treaty as they have to 
invc^e the application of the Argentine Treaty — but it could 
have no application to the Ghio case so-called (Rocca vs. Thomp- 
son), decided by the United States Supreme Court, for the reason 
that it was not prodaimed until March 20, 1911, and was there- 
fore not in existence at the time when the Italian Consul-General 
Rocca and the public administrator Thompson filed their respec- 
tive applications for letters of administration. If the Swedish 
Treaty had been in existence so that the State Courts of Cali- 
fornia would have been obliged to consider it in considering the 
respective rights of the Italian Consul and the public adminis- 
trator, they might have come to a different conclusion and would 
indeed have been obliged to come to a different conclusion des- 
pite the statute providing for a public ajdministrator — ^in view of 
the Supreme Court's conclusion that, on page 6, this treaty at least 
grants this right exclusively to the Consul of the foreign nation 
in unmistakable terms. 

This Supreme Court decision has given rise to maiqr ex- 
pressions of opinions of Courts which were called upon to hold 
in matters relating to Consular treaty rights. 

According to Judge Fowler's holding (N. Y. state in re 
Vincenzo Baglieri's Estate [see above] ) the Supreme Court's de- 
cision ''affimUng the judgments of the California Courts resulted 
from a consideration of the provisions contained in the treaty be- 
tween the United States and the Argentine Republic as to the 
rights and powers of their respective Consular-Officers: it being 
assumed by this (Supreme) Court in its decision that the rights 
and powers so conferred inured to the benefit of similar officers 
of the government of Italy by virtue of the ' most favored nation ' 
clause. . . " 

Judge Fowler also says in the same opinion (see above) "No 
question was presented or considered by the (Supr.) Court as 
to the rights and powers of the Italian Consular-Officers with 
reference to the administration of estates of Italian citizens ac- 
quired by virtue of such clause under treaties made by the United 
States with other countries than Argentine!* The Court then finds 
that Article X. of the treaty with Paraguay and the convention 
with Sweden unequivocally and unmistakably give to the Consul- 
General, etc, or his representative, the right to name an adminis- 
trator of the estate of a citizen of his nation who had died in this 
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country intestate, and the right to be appointed administrator of 
the estate of a citizen of his country. The Court finally holds that 
under the decision of the Supreme Court it is obvious that the 
Consul-General of Italy is entitled to letters of administration. 

Surrogate Brown (Monroe County, N. Y.) in his excelloit 
opinion in re Mile Vukeli<?'s estate held that by careful con- 
sideration of that case (meaning the Rocca-Thompson case de- 
cided by the Supreme Q>urt), it will be seen that that decision 
turned upon the proper construction to be given to the word " in- 
tervene " in that portion of the treaty of the United States ¥rith 
Argentina which secured to the Consular-Officers therein specified 
the right to intervene in the premises, etc. . . . 

In the discussion of the Rocca-Thompson case Justice Day 
— so the Court says — in his opinion, in arriving at the conclusion 
that the words of the Argentina Treaty were not sufficient to 
justify the appointment of the Italian Consul or his representative, 
called attention to the fact that the treaties are generally very 
carefully drawn and that if in that treaty those words were meant 
to include appointment of the Consul or his representative, lan- 
guage would have been so used as to make it clear that that was 
the intention and cites the treaty with Sweden as showing that 
in that case clearer and different language was used relative to 
such appointment. 

The Court finally holds that basing on the treaties with Para- 
guay and Sweden the representative of the Consul of Austria- 
Hungary is entitled to letters of administration, etc., etc., and that 
the letters heretofore issued to Nicholas Vukeluf, first cousin of 
deceased, should be revoked and letters issued to John de Nyiri, 
Consular- A gent for Austria-Hungary in Buffalo. 

In his most elaborate opinion in re Carmelo Gurrieri (see 
above) Judge Martin, of the Orphans' Court of Essex County, 
N. J. says, that the decision of the case under his consideration 
is not controlled by the decision of the Supreme Court of the 
United States in Rocca vs. Thompson, "because in that case . . . 
the convention between the United States and Sweden had not 
been proclaimed." The Supreme Court had— so it is held here 
— merely determined whether the provisions of the treaty with 
the Argentine Republic were a part of the treaty with Italy and 
gave the right to administer the estate of alien subjects. Judge 
Martin finds that in the treaty with Sweden the right to be ap- 
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pointed administrator is separate and distinct from the right to 
take possession of the property, and it was evident that according 
to this treaty Consuls may be appointed as administrators. 

The N. J. Court of Errors and Appeals (see above) in re 
Wicko Sinovcic (June 20, 1912) held that the Austro-Hungarian 
G>nsul-General Alexander de Nuber at New York had the right 
to intervene in this proceeding and that it could not be success- 
fully urged that this did not apply to the grant of letters of ad- 
ministration and should apply as well to an appeal from an alleged 
improper grant of such letters. 

The Supreme Court of Minnesota in its opinion in re Estate 
of Stanislaw Lis (see above) held that 'Hn the Rocca vs. Thomp- 
son case Mr. Justice Day seemed to refer to the treaty with 
Sweden as expressly and clearly giving Swedish Consuls an ab- 
solute right in the premises. 

It can be seen from the above Court decisions that it is the 
consenting opinion of these Courts that the Supreme Court's 
decision in re Rocca vs. Thompson is rather in support and favor 
of the upholding of Consular Treaty rights in connection with 
the administration on estates of alien residents, although our 
eminent Probate Judge of Cuyahoga County is also rig^t in say- 
ing, as he does in his opinion in re Savario Costanzo (see above) 
** that the Supreme Court held that the provisions of the Argen- 
tine Treaty were not as sweeping as had been thought." He fur- 
tfier says " that it is plainly seen that the United States Supreme 
Court does not favor a construction of a treaty so as to take 
away from States the right of administration unless the treaty 
clearly warrants it'\ and then makes his deduction to the effect 
tiiat it is plainly evident that the Swedish Treaty • . . makes 
itself subordinate to the administration State Laws of Ohio." 
Could there be read into the United States Supreme Court decision 
an intent of the highest judicial authority of the country, or a 
meaning that the treaty law, which has been upheld so often by all 
Courts of the country including the Supreme Court of the United 
States as '' the supreme law of the land " should be made subordi- 
nate to the State Laws ? We understand very well that Judge Had- 
den does not directly argue in his above opinion that according to 
the Supreme Courts' dictum treaty law would be hereafter sub- 
ordinated to State Law, but he argues that ** the Swedish Treaty 
makes itself subordinate to the State Laws — ** This, however. 
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does not modify the point and purport of the argument as it stands 
to reason that the Swedish Government would hardly have ne- 
gotiated and signed a treaty with the United States Government 
merely to the effect to stipidate that the respective two govern- 
ments, their Consular-Officers and subjects must recognise each 
other^s laws which would have been an unnecessary matter for 
them to stipulate in the express terms of a solemn treaty, as alien 
residents must recognise and obey the laws of the country just 
as much as citizens, whether with or without a treaty. We know 
that the Kingdom of Sweden has issued special laws and regula- 
tions in Sweden in order to be able to conform itself with the 
mutual obligations assumed under the provision of this treaty 
with the United States and nobody could reasonably believe that 
the government of Sweden would have done so, had it been merely 
its intention to stipulate and sign a treaty wherein the mutual 
State Laws only would have been recognized and upheld, the en- 
forcement of which is anyway a matter of the international 
sovereignty of each country. In his former decision in re Antonio 
Garro (see above) Judge Hadden has clearly adhered to the view 
as expressed in most authorities with more or less different terms 
that " treaties are solemn engagements entered into between in- 
dependent nations for the common advancement of their interests 
and the interests of civilization, and as their main object is not 
only to avoid war and secure a lasting peace, but to promote a 
friendly feeling between the people of the two countries, they 
should be interpreted in the broad and liberal spirit which is 
calculated to make for the existence of a perpetual amity so far 
as can be done without the sacrifice of individual rights or the 
principles of personal liberty which lie at the foundation of juris- 
prudence. Therefore, where a treaty admits of two constructions, 
one restrictive as to the rights that may be claimed under it, and 
the other liberal, the latter construction is to be preferred/* 

We are sure that Judge Hadden's general views on the in- 
terpretation of treaties have not undergone any change, since he 
gave out his opinion above cited in re Antonio Garro, although 
the Supreme Court's decision may have evolved some doubt in 
his mind as to whether the Supreme Court is in favor of an 
extension or restriction of Consular Treaty rights in connection 
with administration matters. 
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We believe that in passing on an appeal taken from the 
unanimous decisions of the three State Courts of California in 
a matter which in addition to the treaty and State Laws involved, 
also necessitated consideration for public policy inasmuch as both 
the Sovereign rights of a State and the policy of the United States 
Federal Government with reference to Asiatic immigration prob^ 
lems were in the balance^ the Supreme Court found itself in an 
unenviable position and in commenting on this decision aU these 
problems should be taken into consideration. 

We believe that this decision is not the last word of the 
United States Supreme Court on Consular Treaty rights. 

The great increase of immigration has undoubtedly given 
rise to serious and complex problems which should be solved by 
the respective agencies, i.e,, the respective Courts on one side 
and the respective Consular-Officers on the other with a full 
sense of the responsibility attached to them and a fair spirit of 
international comity. Both agencies, Courts and Consuls, Consuls 
and Courts, should cooperate and jointly work out such problems 
as must arise in the intercourse of people of different nationali- 
ties, language and citizenship. Treaties provide for such a har- 
monious cooperation, although they cannot always foresee all the 
possibilities encountered with new situations, which the growth of 
immigration must necessarily involve. It rests with the above 
agencies to " grasp the legitimately to be implied scope " of these 
treaty engagements and to redeem the pledges signed by the con- 
tracting treaty powers. If this task is carried out in a fair spirit 
on both sides then, there will be no appeals necessary to any 
Courts, for there will be no adverse judgments to appeal from. 
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IV. 

SPECIMEN OF TEXT OF APPLICATION OF 
THE AUSTRaHUNGARIAN CONSUL AT 
CLEVELAND TO THE COURTS WITH- 
IN HIS CONSULAR DISTRICT. 

Hon 

Judge of 

The undersigned, , is the Imperial and 

Royal Austro-Htmgarian Consul for the States of Ohio and 
Michigan, that is, the southern part of the State of Michigan, 
also kxK>wn as Lower Peninstila. 

The office of said undersigned Imperial and Royal Austro* 
Hungarian Consul is at 2627 Prospect Ave., Qeveland, Ohia 



I respectfully call your attention to the fact that the estates 
of Austrian or Hungarian subjects dying intestate within your 
jurisdiction call for Consular intervention for the reason that 
treaty provisions have constituted the Consular-Officers the legal 
representatives of the non-resident heirs and beneficiaries and 
have committed to the Consular-Officers the right and the duty 
of intervening in the possession, administration and liquidation 
of such estates, to the end that the interests of their countrymen^ 
may be protected. Your own experience has doubtless taught 
you that, in the administration of estates of foreign subjects, 
great injustice has frequently been wrought, because irresponsible 
strangers have improperly administered the estates on behalf of 
the decedent's mother, or widow, or children, or heirs, who could 
not appear in Court to protect their own interests against the 
stranger or interloper, because they lived across the sea. In 
treaty provisions and in conventions the nations have recognized 
the fact that the only safe way in which such rights and interests 
can be protected is through the medium of Consular-Officers duly 
delegated by their governments for such purpose. 

In the case of American citizens dying intestate, statutes 
everywhere erect proper safeguards by requiring notice to be 
l^ven to the heirs and beneficiaries of the decedent as a condition 
precedent to the issuance of letters of administration. In this 
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way the heirs and beneficiaries are enabled to suggest to the Court 
an administrator of their own selection and the estate is com- 
mitted either to one of the heirs or to a person in whom the heirs 
have implicit faith. When, however, an Austrian or Hungarian 
subject comes to his death within your jurisdiction, in the ma- 
jority of cases, no heirs or beneficiaries are resident in this country 
and consequently can have no voice in the selection of the ad- 
ministrator, and the practice has sometimes been, in the absence 
of Consular intervention, to appoint persons that either did not 
know the heirs or speak their language, and thereby the non- 
resident heirs and beneficiaries have be^i practically cut off from 
the estate in which they were the most interested parties. It is 
in such cases that I contend that the duly authorized Consular- 
Officer is the alter ego of the non-resident heirs and beneficiaries 
and th^t to him in their behalf notice in every instance should 
be given as a condition precedent to issuing letters of administra- 
tion. Treaty provisions require this to be done on the principle 
that the protection and administration of such estates may wisely 
be committed to such officers, as they necessarily have both a 
natural interest and natural duty to conserve the interests of their 
countrjrmen and in addition to that, are directly responsible to 
their own government for the proper execution of their duties; 
and so far as the heirs and beneficiaries themselves are concerned, 
their means of communication is facilitated and an assurance of 
proper administration is secured. 

"* / therefore respectfully request in accordance with the settled 
Uxw of nations, that Your Honor notify me, the undersigned Im- 
perial and Royal Austro-Hungarian Consul of any application for 
letters of administration upon the estate of any Austrian or 
Hungarian subject, to the end that I take appropriate stePs for 
my own appointment as administrator or for the appointment 
of a representative whom I will designate to act for me in my 
absence, and protect the interests of my countrymen. 

Austrian subjects include the following national groups: 
German-Austrians, Bohemians, Moravians, Poles, that is Gali- 
cian-Poles, Ruthenians, Grainers, (Krainers), Italian- Austrians 
from Dalmatia, Tricst or Tyrol, etc. 

Hungarian subjects include the following groups : Magyars, 
German-Hungarians, Croatians, Roumanian-Hungarians, Slovaks, 
Servian-Hungarians, etc. 
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V. 

COMMENTS ON THE " MOST FAVORED NA- 
TION" CLAUSE WITH REFERENCE TO 
CONSULAR TREATY RIGHTS. 

In this chapter, I will try to demonstrate that the ''most 
favored nation'' clause as prevailing today in the Consular con- 
ventions (1) which almost all civilized countries have signed with 
one another, has the effect that all liberties, prerogatives, immuni- 
ties and privileges granted in the past or hereafter to Consular- 
Officers of the " most favored nation " must inure to the benefit 
of the Consular functionaries of the same class of the two con- 
tracting parties. 

As this clause has so often given rise to conflicting opinions 
in the past as there are in existence today, at least two widely 
differing views on the exact meaning and extent of this clause, 
it will be fotmd helpful to subdivide this general question into 
two sections and examine them separately, namely: 

1. Into general comments on the "most favored nation" 
clause in connection with commercial treaties proper; European 
and American view; 

and 2. into Comments on the " most favored nation ** clause 
in connection with Consular conventions. 

1.) Under this section we must first examine, what has or^- 
inated this clause ? 

As a rule a treaty is binding upon the two contracting coun- 
tries only and it represents for every third country a res inter 
alios acta. International Law, however, presents means and ways 
whereby the validity of a treaty may be extended to a third 
country or other countries, as the case may be, and have a bind- 
ing effect upon this third country or these other countries. The 
two principal means after the conclusion of the compact between 
two countries, which were employed by many countries in the 
past and in conjunction with all kind of international treaties 
are : a.) adhesion and b.) accession (2). 

(1) In this connection the term " convention " indicates a compact 
between nations, not a meeting of people. 

(3) See H. Bonfils. Droit International Public, page 464. 
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a.) Adhesion in International Law is called the formal 
declaration, whereby a State accepts the obligations arising from 
the conclusion of a treaty between other States. This declaration 
is made by a special govenmiental act, by the exchange of official 
notes between the respective governments circumscribing the ex- 
tent and character of this adhesion. It does not require a solemn 
or any consent of the original contracting powers. 

b.) Accession in International Law is a more solemn way 
of participation and places the acceding power in exactly the 
same position as the contracting powers, conferring upon it the 
same stipulated rights, also of course the same duties and obli- 
gations as had been originally assumed by the two contracting 
powers. It is effected either by the contracting and the adhering 
power or powers exchanging "ratifications" between one another, 
or by an official declaration made by the adhering power or powers 
to the contracting powers, whereupon these latter officially ac- 
knowledge and accept the declaration made and express their con- 
sent and acquiescence thereto, otherwise the accession is not 
complete. It may be added that this form of participation has 
become quite frequent lately and sometimes treaties or protocols, 
preambles of treaties contain a clause, inviting other countries 
to accede, as for instance the declaration of Paris, April 16, 1856 ; 
the conference of Berlin, in Article XXXVII. of the protocol 
of conference, February 26, 1886. Although these means of 
participation have been employed in connection with all kind of 
treaties at various times of history as was stated above, yet, they 
were chiefly in use as a corollary to political treaties (3). 

In treaties of commerce and navigation, usually, a special 
clause is inserted operating in the same way and without any 
further solemn declarations, which is called the '"most favored 
nation" clause. 

According to the general consensus of opinions in Europe 
this clause provides that if any favors, rights, privileges, also 
particularly tariff-reductions are granted by either of the con- 
trading parties to any third party — and it does not differentiate 
whether such favors, rights, privileges and tariff-reductions have 
already been granted in previous treaties or will be granted here- 
after — such grants inure to the benefit of the other party simuh- 



(3) See H. BonfiU, Ibidem it passim. 
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ttmeously and without any compensation. The state receiving 
** most favored nation " treatment is thereby insured against any 
possible discrimination of its trade and navigation. It is essential 
that the grants involved by the " most favored nation " treatment 
should be immediate and without any compensation, even in case 
if such favors, rights, privileges and reductions of the tariff had 
to be bargained for counter-compensations by the two contracting 
parties (4). 

Such is especially the meaning and purport of the modem 
clause of the "most favored nation" as understood and inter- 
preted by the nations of Europe. 

The United States has apparently never accepted this mean- 
ing and interpretation of the clause and the interpretation given 
to it in the United States really stamped it in this country as a 
special "most favored nation" clause based on a reciprocal ex- 
change of favors and compensations. In this sense the clause 
really has become a reciprocity clause and it stands in contrast 
to the real "most favored nation" clause. We will later on in 
the course of our discussion deal more extensively with these two 
interpretations diametrically opposed to each other, both of which 
find their justification undoubtedly in the history of their evolu- 
tion in the conscience of the respective countries and populations. 

Both interpretations have been championed by leading states- 
men and prominent writers on International Law. Reference is 
made here particularly to the most exhaustive and scholarly treat- 
ise of Stanley Kuhl Hombeck, A. B., on the "most favored 
nation" clause in commercial treaties where the opinions of many 
eminent writers on International Law can be found. According 
to Mr. Hombeck the conflicting opinions are due chiefly to the 
fact that the history of the evolution of these two interpretations 
is left out of consideration. This knowledge and the knowledge 
of the history of how the various treaties were made can give 
us the clue why both sides so tenaciously uphold their respective 
versions. 

Historically, it seems to be proven that both the United States 
and the European countries have very consistently followed these 
two general interpretations, although it should be kept in mind 

(4) See Dr. Joseph Grunzel's System der Handelspolitik, pagrc 468. 
Also Sir Thomas Barclay's Problems of International Practice and 
Diplomacy. (Chapter XXIII.) 
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that the American view on the ''most favored nation" clause has 
been championed by practically one country alone: the United 
States, whereas the European view, which is the original and 
older one, is accepted and urged by nearly all other civilized 
countries. This does not mean, however, that from time to time 
other countries have not also espoused the American interpreta- 
tion, as for instance, the South American states, Japan, Russia, 
etc. In this connection we merely wish to point out, however, 
that it has become customary to identify these two distinctly con- 
trasting views as that of the United States versus the World. 

In Oppenheim's International Law (6) we find these <;- 
pressions on the '' most favored nation " clause : 

''According to the principle: pacta tertiis nee nocent nee 
prosunt, a treaty concerns the contracting states only; neither 
rights nor duties as a rule arise under a treaty for third states 
which are not parties to the treaties. But sometimes treaties 
have indeed an effect upon third states. Such an effect is always 
produced when a treaty touches previous rights of third states. 
Thus, for instance, a commercial treaty conceding more favour- 
able conditions than hitherto have been conceded by the parties 
thereto has an effect upon all such third states as have previously 
concluded commercial treaties containing the so-called 'most 
favoured nation' clause with one of the contracting parties.'' — 
and further: "According to the 'most favoured nation' 
clause in its general form, all favours which either contracting 
party has granted in the past or will grant in the future to any 
third state must be granted to the other party. But the real 
meaning of this clause in its general form has ever been con- 
troverted since the United States of America entered into the 
family of nations and began to conclude commercial treaties 
embodying the clause. Whereas in former times the clause was 
considered obviously to have the effect of causing all favours 
granted to any one state at once and unconditionally to accrue to 
all other states having ' most favoured nation ' treaties with the 
grantor, the United States contended that those favours could 
accrue to such of the other states only as fulfilled the same 
conditions under which these favours had been allowed to the 



(5) Oppenheim International Law, Vol. I., Peace, page 563, § 583. 
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grantee. The majority of the coimnerci^ treaties of the United 
States, therefore, do not contain the 'most favoured nation' clause 
in its general form, but in what is called its conditional, qualified 
or reciprocal form. In this form it stipulates that all favours 
granted to third states shall accrue to the other party uncondi- 
tionally in case the favours have been allowed unconditionally to 
the grantee, but only under the same compensation, in case they 
have been granted conditionally. The United States, however, 
has always upheld the opinion and the Supreme Court of the 
United States has confirmed their interpretation (See Bertram 
vs. Robertson 122 U. St. 116, and Whitney vs. Robertson 124 U. 
St. 190), that, even if a commercial treaty contains the clause in 
its general, and not in its qualified form, it must always be inter-- 
preted as though it was worded in its qualified form (6). 

We quoted from this author in extenso, as he represents 
the typicilly English view. He also says: "Nobody doubts 
that, if the clause is worded in its so-called unconditional form 
stipulating the accrument of a favour to other states, whether it 
was allowed to the grantee gratuitously or conditionally against 
compensation, all favours granted to any state accrue immediately 
and without condition to all other states. However as regards 
the clause in its general form, what might, broadly speaking, be 
called the European, is confronted by the American interpreta- 
tion. This American interpretation is, I believe, unjustifiable, 
although two European writers of such authority as Martens 
and Westlake approve of it.'* (Oppenheim Ibidem.) 

Another strong British expression on the significance of this 
clause is the one cqptained in Earl Granville's letter to Mr. 
West (7). 

" The interpretation of the * most favoured nation ' clause in- 
volved in the United States' proposals is, that concessions granted 
conditionally and for a consideration cannot be claimed under it. 
From this interpretation His Majesty's Government entirely 
and emphatically dissent. The ' most favoured nation ' clause has 
now become the most valuable part of the system of commercial 
treaties and exists between nearly all the nations of the earth. 



(6) Oppenheim International Law, Vol. I., §580, page 611. 

(7) Earl Granville, Secretary of State for For. Aff., to Mr. West, 
Brit. Minister, Febr. 12, 1885. Blue Book Commercial No. 4 (1885, 21-22). 
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It leads more than any other stipulation to simplicity of tari£F8 
and to ever increased freedom of trade; while the system now 
proposed would lead cotmtries to seek exclusive markets and 
would thus fetter instead of liberating trade. Its effect has been, 
with few exceptions that — any given article is taxed in each coun- 
try at practically one rate only. Thus in France, although there 
exists a general tariff and although France has by separate treaties 
with various countries engaged to reduce the duties of the gen- 
eral tariff on various articles, the list of which varies in each 
treaty, yet, owing to the operation of the * most favoured nation ' 
clause existing in each of these treaties, the goods of all nations 
having such an article in their treaties are taxed in accordance 
with the ' conventional tariff,' which accordingly becomes the con- 
dition of all the lowest duties on each article appearing in the 
separate treaties. But should the system contemplated by the 
United States be widely adopted, there will be a return to the 
old and exceedingly inconvenient system under which the same 
article in the same country would pay different duties varying 
according to its country of origin, the nationality of the importing 
ship, and perhaps at some future time; varying also with the 
nationality of the importer himself'* 

The clause in the treaty between Great Britain and the 
United States (July 3, 1815) which was continued in force and 
is practically still in operation is very clear and seems to allow of 
but one interpretation. This is the respective clause: "No 
higher or other duties shall be imposed on the importation into 
the territories of His Britannic Majesty in Europe of any articles 
of growth, produce, or manufacture of the United States, and 
no higher or other duties shall be imposed in the importation into 
the United States of any articles being the growth, produce, or 
manufacture of His Britannic Majesty's territories in Europe, 
than are or shall he payable on the like articles, being the growth, 
produce or manufacture of any foreign country." The text of 
this article is identical with Article IV. of the treaty of the 
United States and Denmark. Yet, in the case of Whitney vs, 
Robertson the United States Supreme Court held that this clause 
*' was never designed to prevent special concessions, upon suffici- 
ent considerations, touching the importation of specific articles 
into the country of the other. It would require the clearest lan- 
guage to justify a conclusion that the United States Government 
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intended to preclude itself from such engagements with other 
countries, which might in the future be of the highest importance 
to its interests/' 

Which raling evoked the f oUowing outcry on the part of Sir 
Thomas Barclay : " With all respect to the great authority of the 
decisions of the United States Supreme Court, the language of 
the treaty in question seems of the clearest, and diametrically 
opposed to its ruling t ** And this opinion is all the more interest- 
ing as Sir Thomas is also a Judge of a Supreme 0>urt (8a). 

It seems a peculiar irony of fate that two men vested with 
the highest judicial authority which the civilized countries of the 
world can give to human beings should dash in their opinions on 
a question which has done more towards increasing the reserve 
and augmenting the gulf which in a certain sense have separated 
the United States from the world's concert— concerning trade 
policies for the last hundred years, than any other cause or 
event. We fully consider the tenacious persistency with which 
both the United States and the European countries have cham- 
pioned their respective causes in the whole past, but the fact 
alone of the radically contrasting views of two Supreme Court 
judges of two different worlds: of the American and the 
European, on the very elements of the principles underlying this 
whole subject-matter, speaks for the justice of Sir Thomaf and 
all modem countries' demand for a submission of questions of 
such and like character to the impartial judgment of an Inter- 
national Arbitration Court (8b). 

These are some of the British comments which we quoted 
in first place, because England is often proclaimed as the mother 
of this clause ; because it is said that England is the home country 
of free trade, and free trade and the ''most favored nation" 
clause go hand in hand. But the '' most favored nation '' clause 



(8a) Judge of the Supreme G>urt of Appeals at Brussels of the inde- 
pendent State of the Congo and Vice-President of the International Law 
Assodation. 

(8b) We leave entirely ont of discussion here the hig^ protection 
tariff policies of the United States which may or may not have prompted 
the adoption of the reciprocity clause, as we wish to keep our mmds 
entirely free from current pohtical matters of the day in honor bound 
by the rules of international propriety which the author in his official 
position and station owes to the people and government of the United 
States. 
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need not necessarily be an instrument to promote free trade. 
What it really aims is the generalmng and stabilizing of duties. 
Mr. Hombeck says '' the object sought (by the dause) is uniform 
treatment without discrimination" (9). 

Indeed, the 19th century has diiefly engendered levelling 
tendencies with reference to all questions pertaining to worlds 
itrade. The successive tearing down of prohibitive tariffs between 
jQie various countries linked them together, thereby acting as a 
$trong factor of international peace. The reciprocity clause, 
such as is in use in the United States even today was adopted in 
jQie early b^nnings when prohibitive tariffs still separated the 
trade-units of the map of Europe. While it may be maintained 
that the '' most favored nation '' clause need not necessarily be an 
instrument to promote free trade, it can certainly be maintained 
on the other hand that protection and reciprocity clauses are 
always coupled together* To understand and to appreciate the 
position and the feelings of European countries and governments 
we must in full justice to the facts, as they are, emphasize that 
the International Law as taught in Europe is not responsible for 
and in sympathy with the many subdivisions given to the "' most 
favored nation" clause in the doctrine of this clause as pro- 
pounded in the United States and for instance in the very interest- 
ing monograph of Mr. Joseph Rogers Herod U. A. (10). He finds 
that the following varieties of this clause can be found in the 
modem treaties: the simple reciprocal form, the qualified re- 
ciprocal form, the imperative and unconditional form, the un- 
ilateral form and the specialized or contracted form. In reality, 
according to the European doctrine of the ** most favored nation " 
treatment, this clause has always been imperative, unconditional 
and when applied in its full intent no idea of reciprocity was 
inherent in it. It was, however, unilateral in treaties with semi- 
civilized states (/. i. Treaty of Austria-Hungary with China). 
According to the European doctrine on the other hand the clause 
as found in its operation in treaties with the United States does 
not correspond with the idea and scope of the '^most favored 
nation " clause at all, but is merely a reciprocity clause whether 
simple or qualified. The frequent opinions expressed by state- 

(9) Hombeck : " Most Favored Nation Clause in Treaties," p. 9. 

(10) Joseph Rogers Herod: "Most Favored Nation Treatment** 
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secretaries, attorney-generals, diplomats and writers on Interna- 
tional Law-problems in the United States undoubtedly tend to 
show that the American doctrine on the '' most favored nation " 
clause in commercial treaties is radically different, diametrically 
opposed to the respective European doctrine on this question. 
" The United States has always taken the stand that reciprocal 
commercial concessions are not gratuitous privileges, but given 
for valuable consideration, and therefore not within the scope 
of the ' most favored nation ' clause." (The American Journal 
of International Law, 3, 1909, p. 57.) 

The following opinion contained in the letter of Mr. Sher- 
man to Mr. Buchanan may be considered as a fair example of the 
general American view permeating the American doctrine (11) : 
*' But instead of such certainty of expression one of the articles in 
each of the treaties referred to contains a distinct recognition that 
special and compensating commercial arrangements may be made 
notwithstanding the ' most favored nation ' clause, and provides 
that in such cases Jhe favors granted shall be enjoyed by the 
party claiming ' most favored nation ' treatment, gratuitously, if 
so granted, or for equivalent compensation if granted for a price. 
What will be an equivalent compensation is to be honorably deter- 
mined by the governments concerned. So many considerations 
have necessarily entered into such special concessionary agree- 
ments, that no universal rule can be applied. The price has often 
been special privileges to the market of the other for certain 
manufactures or products of the contracting country ; but it may 
also be a port, a bay, or an island, or a protectorate, as well as an 
expanded market, or a privileged export trade. It may be any- 
thing within the range of the treaty making powers." 

It will readily be seen, how widely diverging the ele- 
ments of this doctrine, as laid down in this opinion are from 
the elements which constitute the European doctrine and it 
is perhaps not quite easy to reconcile these views with those 
expressed by Secretary Sherman in a letter to Mr. Buchanan 
which was written about three months before the above date 
(12). "It is clearly evident that the object sought is equality 

(11) Mr. Sherman, Seer, of State, to Mr. Buchanan, Min. to Argen- 
tine Rep., No. 303, Jan. 11, 1898, and No. 336, Apr. 9, 1898, U. S. Arg. 
Rep., XVII, 306, 337. 

(12) Mr. Sherman's note to Mr. Buchanan, Jan. 11, 1898, Moore, 
International Law Digest, V., 278. 
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of international treatment, protection ag^nst the wilful pref- 
erence of the commercial interests of one nation over another.'^ 

How could the '' most favored nation " clause operate an 
equality of international treatment and how could it protect 
against the wilful preference of the mutual commercial inter- 
ests of various countries, if notwithstanding this clause spe- 
cial and compensating commercial arrangements may be 
made, although it is true, with the understanding, that the 
favors granted for a price could be enjoyed by the party 
claiming " most favored nation " treatment for equivalent com- 
pensation. Under these circumstances the finding of Mr. 
Sherman is quite natural, that " so many considerations have 
necessarily entered into such special concessionary agrees 
ments, that no universal rule can be applied.'' We will have 
further opportunity to comment on the American doctrine. 

In this connection we would merely like to point out that 
the reciprocity clause, so far from protecting the various coun- 
tries against the wilful preference of their respective commercial 
interests, and so far from equalizing trade conditions in general, 
very often will give rise to exactly opposite results owing to the 
shifting, repealing or modifying of legislation. This is the lan- 
guage used by Charles Henry Butler (13) : " The danger of 
reciprocal legislation is that either country can repeal or modify 
its own legislation and deprive citizens of the other country of 
the protection formerly afforded/' We lay particular stress on 
the language used here by such an eminent authority on Interna- 
tional Law problems as Mr. Butler, pointing out to us the short- 
comings of this reciprocity clause as it contains the keynote of 
all gravamina and mutual recriminations which have been brought 
forward in the course of the last hundred years in conjunction 
with the commercial relations of the United States and the 
European countries especially the continental countries, Germany, 
Austria-Hungary, France, etc., and their mutual tariflF-policies. 

We will now examine certain questions which have come up 
from time to time in the past between the United States and the 
monarchy of Austria-Hungary when those two doctrines clashed, 
as we are not aware that they have been treated jointly before. 



(13) Charles Henry Butler: Treaty-Making Power of the United 
States, 2, Chap. XVI., §463. 
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bttt we will incidentally also refer to the respective relations of 
other European countries with the United States which have 
often formed the subject of treaties, monographs of American or 
European authors. 

In 1832 Baron Lederer, the Consul-General representing 
die Monarchy at New York, claimed that Austrian wines 
should be admitted into the United States on payment of the 
same duties as were imposed on French wines under the treaty 
of July 4, 1831. He made this claim based upon the provisions 
contained in Article V. of the Treaty of Commerce and Navi- 
gation of the United States and the Monarchy of 1829. This 
is the article : ** No higher or other duties shall be imposed on 
the importation into the United States of any article the 
produce or manufacture of the dominions of Austria ; and no 
higher or other duties shall be imposed on the importation 
into the dominions of Austria of any article the produce or 
manufacture of the United States, than are or shall be pay- 
able on the like article, being the produce or manufacture of 
any other foreign country. Nor shall any prohibition be im- 
posed on the importation or exportation of any article the 
produce or manufacture of the United States, or of the do- 
minions of Austria, to or from the ports of the United States 
or to or from the ports of the dominions of Austria, which 
shall not equally extend to all other nations.'' 

Mr, Livingstone (14), Secretary of State, refused to rec- 
ognize this claim on the following grounds : " That it could 
not readily be imagined that either Austria or the United 
States intended to forego the advantages that might be de- 
rived from compacts with other nations for equivalent reduc- 
tions in rates of duty.*' 

In 1846 the Charg^ d' Affaires Chevalier von Hiilsemann 
(15) claimed under the ''most favored nation *' clause the 
benefit of the stipulation in the treaties of the United States 
with Russia and certain other countries, conferring upon Con- 



(14) Mr. Livingstone, Secretary of State, to Baron Lederer, Nov. 5, 
1838. M. S. Notes to For. Legs., V., 63, p. 261, of Moore's International 
Digest of Law. 

(15) Mr Buchanan, Secretary of State, to the Chev. Hulsemann, 
May IS, 1846. M. S. Notes to German States, VI., 1301. Moore's Int. 
Law Digest, Vol. V., Sect. 696-896, §765, p. 261. 
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suls jurisdiction of disputes between the masters and crews 
of vessels, the Department of State replied : '' Seeing that the 
right now under consideration, where it can be claimed under 
a treaty wherein it is expressly conferred is, in every such in- 
stance, given in exchange for the very same right conferred in 
terms equally express upon the G)nsuls of the United States, 
it cannot be expected that it will be considered as established 
by the operation of a general provision which, if it were al- 
lowed so to operate, would destroy all reciprocity in this re- 
gard, leaving the United States without that equivalent in 
favor of their Consuls which is the consideration received by 
them for the grant of this right wherever expressly granted." 

Although in the year 1846 no Consular convention existed 
yet between the United States and the Monarchy, there can 
be no doubt whatsoever, that, had the Government of the 
United States claimed this right for her Consuls from the 
Government of Vienna under the "most favored nation" 
clause of the same treaty, this claim would have been recog- 
nized, because the European doctrine also prevailing in 
^Austria-Hungary knows a uniform application of this clause 
only which is unconditional, whatever the particular wording 
of the clause may be. 

On the strength of Articles V. and IX. of the treaty of 
commerce and navigation between Austria-Hungary and the 
United States, Austria-Hungary was prepared to grant the 
United States " most favored nation " treatment. After, how- 
ever, having made the experiences in the above two cases 
and in others, that the American doctrine did not recognize 
the principle of unrestricted "most favored nation" treat- 
ment, the United States were left out of the list of the coim- 
tries enjoying " most favored nation " treatment in Austria-Hun- 
gary until 25th May, 1892, when by virtue of a ministerial 
ordinance the United States reappeared again in this list and 
this was really due to the McKinley bill of 1890 granting duty 
free import of sugar, but reserving to the President the right 
" to impose a duty on the sugar-imports of such countries as 
levy duties from agricultural or other products of the United 
States or other taxes, which he, with reference to duty-free im- 
ports of sugar reciprocally considers as not equitable." Aus- 
tria-Hungary granted "most favored nation" treatment to the 
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United States in 1892 of its own free will and not as a result of 
a treaty obligation, but merely in order to avoid the possibility of 
a/' customs war" and to protect its own trade. In 1894 when 
the Wilson-Gorman bill in repeal of the McKinley bill established 
a duty on sugar, Austria-Hungary might have again withdrawn its 
former promise to consider the United States under the ** most 
favored nation" clause without violating any international 
obligation, as the United States also had withdrawn their 
promise to allow sugar from Austria-Hungary to enter duty 
free. For reasons of general policy Austria-Hungary did not 
recede, however, but in the light of historical events this 
could not be interpreted in such way that the treaty of 1829 
was a real " most favored nation " treaty. This is also shown 
in the further developments. In 1897 the Dingley Bill was 
introduced modifying once more the whole situation of the 
international trade with reference to the United States. Then 
followed the treaty with Cuba of 1908 granting Cuba a 20% 
reduction on sugar, and again this reduction was not con- 
sidered applicable to Austrian or Hungarian sugar. The 
United States moreover did not allow Austria-Hungary the 
benefits of her treaties with France (1898), Portugal (1899), 
and Italy (1900), illustrating once again that the treaty of 
1829 was not a " most favored nation " treaty in the unre- 
stricted sense as prevalent in the European doctrine. 

These are the short outlines of the respective relations^ 
between Austria-Hungary and the United States. 

We might similarly give a synopsis of the situation be- 
tween Germany and the United States. However, an ex- 
cellent and most exhaustive review is contained in Horn- 
beck's above cited treatise on the " most favored nation '* re- 
lations of these two countries, also in Dr. Glier's study (16) 
and in G. M. Fisk's article on German-American Most 
Favored Nation Relations and a repetition would be, there- 
fore, irksome and unnecessary. It may be pointed out, how- 
ever, that whereas, after 1892 the United States received 
a '' most favored nation *' treatment at the hands of Austria- 
Hungary for all goods, such treatment was only accorded by 

(16) L. Gller: Die Mdstbegunstiffmi^klausel, 1905. G. M. Fisk: 
German-American Most Favored Nation Relations in the Journal of 
Political Economy, March, 1903, Vol. II.. No. 2, p. 220-236. 
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Germany to the agricultural products of the United States 
which could not have happened, if the respective treaties of 1828 
(between Prussia and the United States) , 1829 (between Austria- 
Hungary and the United States), 1827 (between the Hanse towns 
and the United States), and 1847 (Mecklenburg-Schwerin and 
the United States) would be accepted and mutually recognized 
as real, unrestricted "most favored nation" treaties. They 
evidently incorporate reciprocal concessions only. 

As regards the question above cited with Cuba, the opin- 
ion of Attorney-General Olney (17) will be found very inter- 
esting and pertinent: "The general design of the 'most 
favored nation' clauses as they are expressed in various 
treaties, is to establish the principle of equality of treatment. 
The test of whether this principle is violated by the conces- 
sions of advantages to a particular nation, is not the form in 
which such concession is made, but the condition on which it 
is granted. The question is whether it is given for a price 
and whether this price is in the nature of a substantial equiva- 
lenty and not of a mere evasion.'' 

The real great period of the general adoption of the " most 
favored nation" clause in European treaties began from the 
year 1860 on, when the Cobden Treaty was signed between 
Great Britain and France. This was followed by the treaty 
of Austria-Hungary and the Deutscher ZoUverein in 1865 and 
the other treaties with the German ZoUverein, of which par- 
ticularly the treaty with Belgium, 1865, was the first to use 
the terms "immediate and without compensation" in the 
wording of the clause, although it must be emphasized that 
contrary to the belief of Mr. Herod the adoption of these 
terms has in no way altered or extended the scope of the 
clause. This, at least, is the European doctrine. These terms 
were mere " surplusage added out of extreme caution chiefly 
on account of the diverging American interpretation of the 
clause." Ever since, the form and wording has more or less 



(17) J. 6. Moore: Opinion upon the question whether congress can 
pass a special tariff act for Cuba without violating the "most favored 
nation" clause in treaties with other countries, January 14, 1903, p. 4, 
citing opinion of Mr. Olney, Attorney-General, 81, Op. Attorneys-General, 
80, 88, 83. 
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remained identical in all modem European treaties of com- 
merce. The clause in its present use extends to import, ex- 
port and transit duties, subjecting all and every product of 
the contracting country to a conventional or minimum tariff ; 
it also includes the manipulation of duties, very often all 
matters of a trade political interest as for instance in the 
treaty between Germany and Japan (1896), vessels and navi- 
gation, rights of subjects in a foreign country. Consular rights, 
trademarks, postal matters, etc., etc. Not included within the 
scope of the " most favored nation ** clause are practically only 
matters of small importance relating to border trade which 
cannot effect or interest other countries and ''customs-unions" 
because a ** customs-union " merely involves a change in the 
subject signing the treaty (18). 

These exceptions are specifically mentioned in treaties of 
more recent date (Treaty between Austria-Hungary and Ger* 
many [1891]). 



Now, as to the American doctrine on the " most favored 
nation " treatment in treaties of commerce and navigation, we 
find its principles laid down in more or less authoritative opin- 
ions of leading statesmen and diplomats, some of which have 
been already quoted above. We add a few more, as they will 
be useful in our examination of the clause as applied to Con- 
sular rights. 

The following is Mr. Bajrard's opinion as expressed in a 
letter to Mr. Hubbard (19) : "A covenant to give privileges 
granted to the most favored nation, it was held by two of the 
most distinguished of my predecessors, Mr. Clay and Mr. Edw. 
Livingstone, only referred to gratuitous privileges and does not 
cover privileges granted on the condition of a reciprocal advan- 
tage. This distinction has since then been repeatedly confirmed 
and is accepted by foreign publicists with great unanimity." 

An early opinion on this question was expressed by Mr. 
Jefferson to President Madison in 1815 (20) which goes to show 

(18) See Dr. Joseph Grtmzel, System der Handelspolitik. 

(19) Mr. Bayard, SecreUry of State, to Mr. Hubbard, July 17, 1886. 
M. S. Inst Japan. 

(20) Mr. Jefferson to President Madison, Mar. 88, 1815, 0, Jefferson's 
iWorks, 453. 
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that in those days the elements of the " most favored nation " 
doctrine were not yet laid down: 

"Indeed, we are infinitely better without such treaties 
1(1. e., treaties of commerce) with any nation. We cannot too 
distinctly detach ourselves from the European system, which 
is essentially belligerent, nor too sedulously cultivate an 
American system, essentially pacific. But if we go into com- 
mercial treaties at all, they should be with all, at the same 
time, with whom we have important commercial relations: 
France, Spain, Portugal, Holland, Denmark, Sweden, Russia ; 
all should proceed pari passu. Our marching in phalanx on 
the same line, and intercommunicating freely, each will be sup- 
ported by the weight of the whole mass and the facility with 
which the other nation will agree to equal terms of intercourse, 
ynll discountenance the selfish higglings of England, or justify 
our rejection of them. Perhaps with all of them it would he best 
to have but the simple article gentis amicissimae, leaving every- 
^hing. else to the usages and courtesies of civilised nations/' 

See also Attorney-General Richard Olney's opinion on 
German complaints, which has been often quoted and will there- 
fore not be reiterated in extenso. (Richard Olney, Attorney- 
General, Nov. 13, 1894, p. 80-81-82-83, Vol. XXL Opinions of 
Attorneys-General. ) 

We quote, however, certain excerpts, as this opinion also 
contains opinions of other leading men in American public life : 

** The * most favored nation ' clauses of our treaties with 
foreign powers have from the foundation of our government 
been invariably construed both as not forbidding any internal 
regulations necessary for the protection of our home industries 
and as permitting commercial concessions to a country which 
are not gratuitous, but are in return for equivalent conces- 
sions, and to which no other country is entitled except upon 
rendering the same equivalent. In 1817 Mr. John Quincy 
Adams (in the same official capacity as Mr. Jefferson, who 
was Secretary of State), took the ground that the 'most 
favored nation ' clause only covered gratuitous favors and did 
not touch concessions for equivalents expressed or implied." 

Mr. Qay, Mr. Livingstone, Mr. Evarts and Mr. Bayard, 
when at the head of the Department of State, have each given 
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official expressions to the same view. Mr. Olney then goes 
on and quotes Justice Field in Bertram vs. Robertson (122 
U. S. 116) : " They (these clauses) were pledges of the two 
contracting parties, the United States and the King of Den- 
mark to each other, that, in the imposition of duties on goods 
imported into one of the countries which were the produce or 
manufacture of the other, there should be no discrimination 
against them in favor of goods of like character imported from 
any other country. They imposed an obligation upon both 
countries to avoid hostile legislation in that respect. • . ." 

..." This interpretation of the ' most favored nation * 
clause so clearly established as a doctrine of American law, is 
believed to accord with the interpretation put upon the clause by 
foreign powers, certainly by Germany and Great Britain!* Mr. 
Olney was, we think, wrong in his belief with reference to both 
powers. 

As to Great Britain nothing could illustrate the existing con- 
trast between the two doctrines better and in a more convincing 
way than Lord GranvUl^s and Sir Thomas Barclays views on 
the subject as cited above. 

Mr. Olney speaks of Great Britain's attitude concerning 
the " sugar-bounties " and " countervailing duties." When in 
1879 a parliamentary commission was appointed in England to 
examine the effects of the sugar bounties on the English mar- 
ket which made its report in 1880 proposing the levying of 
countervailing duties, the government of Great Britain did not 
accept this suggestion, as it believed such duties to be in con- 
flict both with her free-trade policy and the "most favored 
nation " clause. The International Sugar Conference in Brus- 
sels of 1898 was adjourned without really obtaining a positive 
result. 

Mr. Olney also refers to Great Britain's acquiescence in 
the position of the United States, that the United States treaty 
with Hawaii did not entitle Great Britain and Germany to 
equal privileges in regard to imports with those obtained by 
the United States. It must be observed that Article IV. of the 
treaty of 1875 with Hawaii strictly prohibits the grant of a 
" most favored nation " treatment by Hawaii to other coun- 
tries. This caused Lord Derby in an instruction to the British 
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representative at Honolulu, 1878, to write "only under the 
peculiar circumstances of the case *' could the British Govern- 
ment agree to the differential treatment of British goods by 
Hawaii (in favor of the United States) (21). 

The position taken by Germany and Great Britain in this 
question is the one taken in regard to questions arising from 
the so-called ''border-trade/' which is not subject to the 
" most favored nation " rule. (See above.) 

As to Germany's attitude we have only to refer to Prince 
Bulow's, the Chancellor of the Empire, words in the German 
Diet of 22nd February, 1906: "... I content myself with 
the declaration that the conclusion of a German-American 
Treaty of Commerce has up to first of March instant proved an 
impossible task. In view of the situation, the Federated Gov- 
ernments have resolved to introduce the present bill, whereby 
the Federal Council is enabled to grant to the United States 
the schedules of our treaties of commerce up to June 30, 1907. 
This is an act of autonomous legislation and it is emphasised 
thereby, that the United States have no claim in our country to 
a ' most favored nation ' treatment; for we concede them reduc- 
tions of tariff, without being bound by treaty. We do this, 
because we wish to gain time in order to see, whether the nego- 
tiations begun with America will not after all lead to a satisfac- 
tory end. We do so because we wish, in the interest of both 
parties, to avoid a customs war" 

And Count Posadowsky-Wehner, State-Secretary of the 
German Empire, used the following language in the session 
of the German Diet on February 23, 1906 : " As regards the 
old treaties, which America has signed with a number of the 
German states, the United States Government, as well as we 
have undoubtedly assumed, that these treaties were still in 
existence; as an evidence thereto, that the United States still 
believe these treaties to be in force, by means, as it were, of a 
succession, a succession based on the principle of the public 
law of German Empire, lies in the fact that these treaties have 
again been included in the last official American compilation 
of the treaties of commerce of the United States. We believe 
that the old treaty of commerce of 1828 which had been con- 



(21) See Hornbeck's op. idem. 
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eluded with Prussia and a number of other German states and 
which in our belief incorporated general ' most favored nation ' 
principles was also considered by the United States in the 
same light and we possess an official (diplomatic) note of the 
United States from the year 1884, which represents the same 
point of view. These views, however, as I had the honor to 
observe, have undergone a change in this respect and the govern- 
ment of the United States declared finally, as you all know — this 
being a matter publici juris — ^that it could not admit such an 
interpretation of her treaties with reference to the ' most favored 
nation ' clause, etc. ... As the Americans have continued to 
maintain this point of view and we could not bring about the 
acceptance of ours, the agreement of 1900 followed as a result 
of our differences of opinion, according to which we dropped 
the idea of a general * most favored nation* treatment with 
reference to the United States, as the United States did not 
grant the same to us, etc." 

Surely from these two statements it could not be concluded 
that the German Govenmient "seems certainly in accord with 
the interpretation put upon the clause by the United States" 

It might be said with more justice that to a certain extent, 
at least, the United States judiciary has accepted the European 
doctrine of the " most favored nation " clause. In Rixner's 
Succession, Sup. Ct. La. 1896, 48 La. Ann. 622, Justice Watkins 
used the following language : (This is a long opinion in regard 
to the rights of Italians under the treaty of 1871 as to the 
succession taxes in Louisiana.) " A citizen and subject of 
Italy is exempt from the payment of the 10 per centum tax 
levied against foreign heirs on property situated in this state 
under Act 130 of 1894, the title to which is derived by testa- 
mentary disposition of his mother's will, she having likewise 
been a citizen of Italy at the date of her death. The * most 
favored nation' clause of the treaty between Italy and the 
United States entitled citizens and subjects of the former to 
the same tax exemptions as the citizens of the latter are, and 
the same rights to acquire and dispose of personal and real 
property within the territory of the latter, by donation, testa- 
ment, or otherwise, from or to aliens and subjects of the 
former. It is both wise and conservative for Courts to adhere 
to what has been repeatedly adjudged, and when the intent 
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and meaning of a law has been settled by the uniform, and 
consistent course of judicial construction, the construction 
becomes, insofar as contract and treaty rights acquired there- 
under are concerned, as much a part of the law as the text 
itself" (22). 

The United States Government has often availed herself 
of the " most favored nation " clause in order to secure rights 
for her citizens abroad. 

By Article XI. of the treaty between Spain and Nica- 
ragua of July 25, 1850, Spanish subjects in Nicaragua were 
exempt from every extraordinary charge, or contribution or 
forced loan. On the strength of the stipulation in connection 
with the " most favored nation " clause in Article IX. of the 
treaty between the United States and Nicaragua of 1867, the 
Department of State approved the action of the Minister of 
the United States in Nicaragua in notifying American citizens 
in that country that they were exempt from an extraordinary 
loan called for by the Nicaraguan Government of $500,000 for 
war purposes, apportioned among citizens and aliens alike 
on a property basis. (Mr. Olney, Seer, of State, to Mr. Baker, 
No. 458, June 1, 1896. M. S. Inst. Central America XX., 639.) 

Under the " most favored nation " clause of the treaty of 
1858 with China the United States claimed for her citizens 
the same rights to frequent and reside at any port open to 
commerce as were granted to the citizens of any power. (Re- 
port of Mr. Penfield, solicitor for the Department of State, 
Nov. 23, 1897, adopted in Mr. Sherman's note to Mr. Denby, 
Minister to China, Nov. 30, 1897, For. Rel., 1897, 76, 79.) 

Under the "most favored nation" clause the United 
States claimed for her gunboats the same rights to visit the 
inland ports of China, including those which are not treaty 
ports as were accorded to Great Britain under Article LII. 
of the British Treaty with China, 1858, and under Article 
XXXIV. of the Austro-Hungarian Treaty with China of 1869. 
(Mr. Hay, Secretary of State, to Sec. of Navy, Oct. 7, 1903, 
For. Rel., 1903, 90.) 

Under the "most favored nation" clause the United 



(23) See also Charles H. Butler, Chap. XL, §357, Treaty-Making 
Power of the United States. 
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States claimed for American missionaries the same rights as 
were accorded to French missionaries under the special 
Berthemy convention, concerning the purchase of real estate, 
residence in the interior and the right to buy land for residential 
purposes. This right was extended by China to American citi- 
zens. (See Rep. of Mr. Olney, Seer, of State to the President, 
Dec. 7, 1896, XV. Also Mr. Rockhill, Act. Secretary to Mr. 
Denby, Min. to China, March 29, 1897, for Rel. 1897, 106.) 

With reference to this secret convention between France 
and China, signed in 1865, the following remarks will be 
found of interest. In the treaty of 1860 between France and 
China an article was contained which in the Chinese text 
reads as follows : " It is in addition permitted to French mis- 
sionaries to rent and purchase land in all the provinces and 
to erect buildings thereon at pleasure." The French text does 
not exactly tally with the Chinese text prepared by the Abb6 
Delamarre (23) as according to the general rule applied to 
treaties with Oriental countries, in doubt, the French or Eng- 
lish or European text is to be considered as the authentic 
version and it would appear that this grant was invalid. After 
considerable correspondence having been carried on, on this 
point, in the following years between the French Legation 
in Peking and the Tsung li ya men, the so-called Berthemy 
convention was signed in 1866. In this convention French 
missionaries and those under the protection of France were 
granted the right to rent and purchase land in the interior. 
This grant was more of a political nature and more or less 
a result of the Anglo-French war with China of 1860. How- 
ever, the convention having been kept secret, the exact pro- 
visions were not made known, but an inference may be drawn 
from the respective French diplomatic and Consular corre- 
spondence to the effect that subsequently to the conclusion 
of this convention in connection with property deals of French 
missionaries in the interior of China, Chinese land- or house- 
owners were not required to obtain the consent of the local 
authorities before negotiating the lease or the land purchase. 

State Secretary Fish seems to have had the conception 



(33) Sec Msgr. Alphonse Favier's Opus on Peking, Histoire et de- 
scription. 
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that the current European interpretation of the '' most favored 
nation" clause was to be also applied to the United States 
Treaties. Thus, when the Argentina Government proposed 
to make a treaty with the United States whereby fixed rates 
of duty were to be established on articles mutually imported 
from one country to the other, Mr. Fish expressed opinion in 
an official note to Mr. Garcia, United States Minister to Ar- 
gentina that such treaties were not in accord with the Ameri- 
can policy, because such an arrangement might be convenient 
under the present, then existing circumstances, whereas it 
might cause serious embarrassments at some other time. 
" Another serious objection," he stated, " is that the United 
States have treaties with many other governments which would 
give the latter the right to claim for their productions imported 
into the United States the same rates of duties as those provided 
for in the treaty such as you propose. In most instances, there- 
fore, the conclusion of such a treaty with one power would be 
tantamount to a treaty with all others, and this to a repeal by the 
treaty-making power of the acts of Congress establishing the 
duties on articles imported from foreign countries. The consti- 
tutionality, at least, of such a proceeding would be questionable. 
Under these circumstances I have to express my regret that it 
would not be advisable for us to conclude the treaty to which you 
refer." (Seer. Fish to Mr. Garcia, Arg. Min. May 14. 1869 M. 
S. Notes to Argentine Leg. VI. 71. This note is cited in Mr. 
Hurtado, Columbian Min., to Mr. Foster, Secretary of State, 
July 28, 1892, For. Rel. 1894. Appendix 1, 477-482.) 

We also have one opinion of an American author on 
International Law which comes close to the European inter- 
pretation of the clause — namely, that of Judge Advocate Gen- 
eral and former United States Army Delegate at the Inter- 
national Conferences at Geneva and The Hague (1907). 
George B. Davis, who uses the following language in his book 
on the elements of International Law: "The use of this 
clause is becoming constantly more frequent in treaties, es- 
pecially in those of commercial character. It commends itself 
by its convenience. Its effect is to extend the scope and 
operation of a treaty, to cover any concessions of privileges 
of a similar character to those stipulated for, which may be 
granted in the future by either party to other states, to their 
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citizens or subjects. The clauses of later treaties granting such 
concessions in this way become an integral part of the early 
treaty/' 

Taken as a whole, however, the United States are far 
from yielding their point to the European doctrine. There 
is still a breach of opinion between the two sides which it 
will be hard to overcome. This prompted Sir Thomas Bar- 
clay (24) to make the following suggestion: "It is evident 
that it will be necessary in future treaties of commerce to be 
careful to provide against the possibility of a construction 
which might frustrate the very objects for which the * most 
favored nation' clauses are resorted to, namely, to prevent 
any third power from enjoying special advantages. Mean- 
while, the interest of stable international relations requires 
that the sense of the existing terminology of the clause should 
be defined." This is the clause for reference suggested by 
him: "Whereas, any varying interpretation of the 'most 
favored nation' clause must give rise to instability in the 
trade relations of co-contracting countries. 

It is agreed that — 

1. Any state holding itself to be aggrieved by any such 
interpretation is entitled to cite the co-contracting party be- 
fore The Hague Court. 

2. The signatories hereby accept without reservation the 
jurisdiction of the said Hague G>urt in all such matters" (25). 

The General Arbitration Convention of 1909 between the 
United States and Austria-Hungary provides for the possi- 
bility of submitting this question to the Permanent Court of 
Arbitration, although this provision is conditional. In Article 
I. it is stipulated that "if differences of a legal nature or 
relating to the interpretation of treaties existing between the 
high contracting parties arise which it may not have been 
possible to settle by diplomacy they shall be referred to the 
Permanent Court of Arbitration established at The Hague by 
the convention of the 29th July, 1899 ; provided, nevertheless, 
that they do not affect the vital interests, the independence. 



(24) Sir Thomas Barclay: Problems of Intern. Practice and Diplo- 
macy, p. 148. 

(25) Oppenheim, Ibidem, p. 159. 
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or the honor of the High Contracting Parties, and do not 
concern the interests of third parties" This last restriction 
might, it is true, act as a bar. Article II. of this agreement 
provides further that before appealing to the Permanent Court 
of Arbitration, the High Contracting Parties shall in each indi- 
Tndual case conclude a special agreement defining clearly the 
matter in dispute, the scope of the powers of the Arbitrators, 
and the periods to be fixed for the formation of the Arbitral 
Tribunal and the several stages of the procedure." 

Mr. Gppenheim (26), however, seems to entertain pessi- 
mistic views as to the carrying out of such a possibility : " It 
has been suggested that the controversy should be brought 
before the Hague Court of Arbitration, yet the United States will 
never consent to this'* 



2.) Comments on the ''most favored nation'* clause in connection 
with Consular conventions. 

We have seen in the foregoing section that the operation 
of the " most favored nation " clause in treaties of commerce 
has become very difficult owing to the two radically diflFerent 
doctrines in usage. But, whereas, perhaps, certain settled 
tariff-policies in the United States and in the European coun- 
tries and certain traditional sterotype constructions put upon 
the clause in treaties of commerce affecting tariff-schedules 
and vital commercial interests, may have been largely re- 
sponsible for the upheaval of the legal status of this clause, 
such cannot, or at least should not, be the case in the part 
that this clause is called upon to play in connection with 
Consular conventions. 

Is a convention different from a treaty? It is a gener- 
ally accepted rule of International Law, that the term treaty 
is used to describe more serious political or commercial com- 
pacts between two nations, whereas conventions have a more 
limited scope. They are international compacts made to regu- 
late the status of one category of matters only, matters relat- 
ing for instance to the reciprocal exchange of correspondence 
by mail, to the registration of trade-marks, to the prevention 



(26) Oppenheim, International Law, §580, p. 611. 
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of collisions at sea, to the protection of copyright of authors, 
artists, etc. Consular conventions define the international 
status of Consular-Officers as resulting from international 
comity. And what is comity? We find the following lan- 
guage in a recent United States Supreme Court decision: 
" Comity wets first used as synonymous with courtesy or good- 
will; but the period of hundred years is amply sufficient to have 
enabled what originally may have been vested in custom or comity, 
courtesy or concession, to grow, by the general assent of civilized 
nations into a settled rule of International Law. (See p. 89, Vol. 
176 United States Reports, p. 677, decided Jan. 8, 1900. Justice 
Gray.) 

By the so-called capitulations which are practically an 
antiquated form of the Consular conventions way back in the 
16th century and from then on, the Ottoman and other semi- 
barbarous rulers were more or less compelled to grant cer- 
tain judiciary rights and privileges to the Consuls of the 
European countries, first, in matters civil only, later in such 
relating to criminal jurisdiction and administration. The Con- 
sul became the mayor and chief of police of the so-called 
"'Latin quarters" settlements, where the European foreigners 
lived. He was the protector and representative of his nationals 
before the local authorities and the rivalry forever existent 
between the various nations first gave rise to the insertion of 
a clause whereby the Consuls of each power were put on equal 
footing. Thus, the first real apparition of the " most -favored 
nation " clause is linked to these old capitulations. Consular 
conventions, as it were. 

As a typical specimen of the "most favored nation'* 
clause as incorporated in these capitulations, we present Ar- 
ticle V. of the capitulation between King Louis XV. of France 
and Emperor Sidi-Muley-Mohammed of the 28th May, 1767. 
In this article it is provided " that the two respective nations 
shall be at all times at liberty to enter and leave the ports 
under the rules of the two Empires freely and trade there in 
an entirely undisturbed way, and if, by accident, it would 
occur, that their merchants would sell but one part of their 
goods and that they would desire to take back the rest, they 
will not be subject to any duty on the exported unsold articles* 
French merchants may sell or purchase, within the whole area of 
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the Empire of Morocco, in the same way as those of other nations, 
without paying any excess duty; and if it ever happened that the 
Empire of Morocco would favor some other nations in regard to 
the import and export duties, then, the French would enjoy the 
same privileges/* (For reference see Le R^^ime des Capitula- 
tions par un ancien diplomate, p. 344*346.) This is the French 
text of the above article : 

** L'Art V. comporte la clause de la nation la plus favor- 
is^. II est specifie que les deux nations respectives pourront 
librement entrer et sortir en tons temps des ports de la domi- 
nation des deux Empires et y trafiquer avec toute assurance, 
et si, par hasard, il arrivait que leurs marchands ne vendissent 
qu'une partie de leurs marchandises et qu'ils voulussent rem- 
porter le restant, ils ne seront soumis a aucun droit pour la 
sortie des effets invendus. Les marchands frangais peuvent 
▼endre et acheter dans toute T^tendue de TEmpire du Maroc, 
comme ceux des autres nations, sans payer aucun droit de 
plus; et si jamais il arrivait que I'Empire du Maroc vint k 
favoriser quelques autres nations sur les droits d'entree et de 
sortie, d^ lors les Frangais jouiraient du meme privilege." 

Also see treaty of United States and Tripoli of November 
4, 1796. Article IX. of this treaty grants to both countries the 
reciprocal right of establishing Consuls in each country and the 
privileges, immunities and jurisdictions to be enjoyed by such 
Consuls are declared to be on the same footing with those of the 
most favored nations respectively. 

** In a sense an effect corresponding to that of the terms, 
* usages ' in the Turkish, etc., capitulations and treaties is pro- 
duced by the language of the Chinese and other treaties refer- 
ring to the * most favored nation * clauses. The ' most favored 
nation ' clauses have effected an enlargement of the jurisdic- 
tion to the fullest extent granted in any of the treaties and 
have made the privileges practically uniform, for all the 
treaty powers. Thus, a narrower grant of jurisdiction, coupled 
with a * most favored nation ' clause has been enlarged to each 
to the extent of the grant in a later or even in an earlier treaty 
with some other power. The treaty of 1869 between Austria- 
Hungary and Japan (concluded at the same time as the one tvith 
China) virtually created an enlargement of the jurisdictional 
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privileges of all treaty powers beyond those granted in the treaties 
of 1858 (Great Britain)." (See Frank E. Hinckley, American 
Consular Jurisdiction in the Orient.) 

It is, moreover, a well-known fact that the entire foreign 
jurisdiction of Great Britain in Persia rests upon the clause 
of the treaty between Great Britain withTcfbia, 1867, giving 
to Great Britain the benefit of the Russo-Persian treaty of 
1828. (See Hertslet, Persian treaties, 1891, p. 19, 128.) 

In Christian countries, particularly from the early begin- 
nings, two classes of Consular-Officers have been established : 
the Consules Electi, merchant Consuls, and the Consmles Missi, 
that is, functionaries of a foreign government, delegated by a 
foreign government to represent the best interests of their 
nationals. They have to pass certain examinations before re- 
ceived in the foreign service of their respective countries, are 
promoted according to certain hierarchical rules, are paid by 
their governments and are not allowed to participate in trade 
or business of the cities where they reside. This restriction 
is made to avoid that their personal interests may conflict 
with those of their nationals, whereby, on the other hand, 
their character as public government functionaries is empha- 
sized (27). 

Upon presenting their credentials in accordance with the 
rules and formalities that may prevail in the various countries 
of their residence they receive " exequaturs," required for the 
free exercise of their official duties and are then the recipients 
of certain prerogatives and immunities without interference 
by the judicial or executive authorities of their residence. 
They are usually exempt from military billetings, from service 
in the military and other guards and other similar duties, from 
all direct and personal taxation, provided, of course, that they 
be not owners of real estate. They enjoy certain rights of in- 
violability, that is, personal immunities, except for criminal 
acts of a serious nature they cannot be summoned to appear 
as witnesses before a Court of Justice, their testimony must 
be taken under prescribed formalities, they are at liberty to 
hoist the flags of their country on the Consular edifice, or on 



(27) See for reference Bonfils, Droit International Public ; and Mal- 
fatti ** Consularwesen." 
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board the vessel employed by them in port for the discharge 
of their duty. The archives of their office shall be strictly 
inviolable. But in addition to these personal prerogatives, 
there are numerous other privileges which are allowed to them 
in connection with the performance of their duties, particu- 
larly as regards the authentication of documents, the settle- 
ment of all differences arising at sea or in port between cap- 
tains, officers and crews of the merchant vessels of their nation 
in reference to wages, contracts, arrests of deserted sailors, 
matters of damages suffered at sea by the respective vesselB 
of their nation, salvage of wrecked vessels, matters concern- 
ing the administration of estates of their countrymen, etc., etc. 

All these and other privileges, varying also according to 
the particular conditions of the countries and places where 
they reside have become a matter of settled usage and Inter- 
national Law. As was said above in the language of Justice 
Gray, what originally may have been vested in custom or comity, 
courtesy or concession, has gradually become and grown by the 
general assent of civilised nations into a settled rule of Inter- 
national Law. 

Conventions signed between civilized countries to regulate 
the status of their respective Consular-Officers have more or 
less 5tereot3rpe identical texts and the "most favored nation" 
clause inserted in them operates automatically. There can be 
no question that the rule followed therein is analogous in all 
civilized countries of Europe and America. In European coun- 
tries certainly, where the ** most favored nation " clause has, 
anyway, an accepted firm meaning, which eliminates the idea 
of equivalent or any compensations at all in connection with 
the grants of new privileges necessitated by the evolution of 
the international mind, the idea of granting conditional privi- 
leges to Consular-Officers based upon utility and reciprocity 
is entirely unknown. The grant of these privileges, whatever 
qualifications may be attached to them, is always and of neces- 
sity must be gratuitous. I say, " of necessity," because every 
country, nowadays, seems to have more or less recognized the 
great value and necessity of generalizing uniform rules with 
reference to the status of Consular matters. The "most 
iavored nation " clause avoids possible discriminations which 
may result in the official relations of the various governments 
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regarding their Consular-OflScers and there are nowhere more 
levelling tendencies to be seen than in the respective foreign 
services of which the Consular-Officers form likewise a part. 

Were it, therefore, to establish the value and purport of 
the '^most favored nation" clause in Consular conventions 
which European countries have signed with each other, this 
would be a very simple matter, as this clause operates there 
uniformly, automatically, immediately and unconditionally. In 
the United States, however, the specific doctrine of this clause 
in treaties of commerce has to a certain extent affected the 
interpretation of the clause in Consular conventions. 

Let us again examine what the State Secretaries, At- 
torneys-General and what the Federal and State Courts have 
to say on the subject. 

First, we would like to state that, according to paragraph 
78 of the Regulations of the Consular Service of the United 
States of 1896, in those countries which are specified, with 
whom the United States has entered into Consular treaties 
containing the " most favored nation " clause. Consuls of the 
United States are entitled to claim as full rights and privileges 
all such as have been granted to Consuls of other nations. 

It having been provided by Article IX. of the Consular 
treaty between Germany and Spain of February 22, 1870, that 
Consular-Officers should have the right to remonstrate with 
the local authorities against the infraction of treaties and con- 
ventions and against abuses complained of by their country- 
men, the United States, through the State Department, claimed 
the same privileges for American Consuls in the Spanish domin- 
ions under the " most favored nation " clause in Article XIX. of 
the treaty of 1895. (Foreign Relations 1896, II. 1209-1214; For. 
Rel. 1896, 777. 778.) 

By the Consular Convention between the United States and 
the German Empire of 1871, the citizens of each country are 
required to pay, in case of inheritance in the other, only such 
duties or taxes as are imposed on citizens of the country in 
which the property is situated or in which the judicial adminis- 
tration may be exercised. This stipulation was held by the 
Attorney-General of Louisiana to inure to the benefit of the 
citizens of countries having with the United States the "most 
favored nation" clause. (Mr. Uhl, Acting Secretary of State 
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to the Governor of Louisiana, May 22, 1895, 202 U. S. Dom. 
Let. 292.) 

A treaty between France and the Hawaiian Islands having 
conceded to French Consuls exclusive cognizance of all crimes, 
misdemeanors, and differences affecting the internal order of 
merchant ships where the disputants, besides being officers or 
members of the crew, were exclusively French or Hawaiian sub- 
jects, it was urged that the Consul of the United States at Hono- 
lulu had, in consequence of this stipulation, exclusive cognizance 
of disputes on American vessels between citizens of the United 
States, the treaty between the United States and Hawaii stipu- 
lating that the Consular-Officers of the contracting parties should 
enjoy the same privileges and powers with those of the most 
favored nation. (Speed, Attorney-General, June 26, 1866, 11 
Op. 608.) 

The following list gives an enumeration of Court opinions 
as gathered from the decisions found in Chapter II of this book. 

Surrogate SUkman (67 N. Y. Supp. 1119 ; 33 Misc, 18) in re 
Fattosini, 1900, uses the following language: "This provision 
(referring to Article XVII. of the Consular Convention of 
Italy of 1878 which contains the ' most favored nation ' clause) 
giving to the Italian Consuls-General all the rights, prerogatives, 
and privileges of officers of the same grade of other more favored 
nations means more favored in respect of the particular matter 
in regard to which a question may arise, and is not to be made 
applicable only in cases where a treaty, taken as a whole, is more 
favorable." And later on : " Therefore we must give to the Con- 
sul-General of Italy the same powers and rights conferred upon 
the Consul-General of the Argentine Republic." 

And Surrogate Thomas (69 N. Y. Supp. 507; 34 Misc. 31) 
in re Logiorato, 1901, concedes that under the "most favored 
nation " clause in the provision of the treaty with Italy relating 
to the rights, prerogatives, immunities, and privileges of Consuls- 
General, the stipulation contained in the treaty of July 27, 1853 
(10 Stat. 1009) with the Argentine Republic becomes a part of 
the treaty with Italy. 

And Surrogate SUkman (77 N. Y. Supp. 1040 ; 38 Misc. 416) 
ill re Lobrasciano, 1902, emphasizes his opinion expressed in the 
former case in re Fattosini in regard to the effect of the clause 
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by saying '* it was held by this Court that the Consular and com- 
mercial treaties between the United States and the Kingdom of 
Italy, by virtue of the ' most favored nation ' clause of the com- 
mercial treaty of 1871 . . . gave the Consul-general of Italy 
the paramount right to take possession of and administer the 
estates of Italian subjects dying intestate within his Consular 
jurisdiction." 

And Surrogate CoUahan (Surr. Decs. 1909, p. 464) in re 
Alexander Nagy, held, that the Consul-General of Austria-Hun- 
gary, by virtue of the requirements of the treaty between that 
country and the United States, which secures him all the pre- 
rogatives and privileges granted to the functionaries of the same 
class of the " most favored nation " is entitled to represent and ap- 
pear for all of non-resident next of kin of intestate who are 
citizens or subjects of Austria-Hungary. 

And Justice Williams of the Appellate Division of the New 
York Supreme Court (March term, 1911) in re Frank Scutella, 
held, that the Italian Consul under the " most favored nation *' 
clause of his country's treaty (Article XVII. of the Convention 
of 1878) could claim the benefits under Article IX. of the treaty 
with Argentine. 

And Surrogate Fowler (N. Y., January 17, 1912) in re John 
Micale, held, " that by virtue of the * most favored nation ' clause 
there was secured to Italy not only the benefit of Article IX. 
of the treaty of 1863 with Argentine, but also the provisions of 
Article X. of the treaty of 1869 between Uruguay and the United 
States, also Article VIII. of the treaty of 1861, between the 
United States and Costa Rica." 

And the same Surrogate (N. Y. Law Journal, June 11, 1912, 
Surr. Dec, 1912, p. 653) in re Vincemo Baglieri, uses this lan- 
guage : " The decision of the United States Supreme Court in 
the case of Rocca vs. Thompson, which affirmed a judgment of 
the Supreme Court of the State of California, etc., resulted 
from a consideration of the provisions contained in the treaty 
between the United States and Ai^ntine . . . it being as- 
sumed by the Supreme Court in its decision that the rights and 
powers so conferred inured to the benefit of similar officers of 
the government of Italy by virtue of the " most favored nation " 
clause, . . . No question was presented to or considered by 
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the Court (Supreme Court) as to the rights and powers of the 
Italian Consular-Officers with reference to the administration 
of estates of Italian citizens acquired by virtue of such clause 
under treaties made by the United States with other countries 
than Argentine." And further " Under the ' most favored na- 
tum' clause there can be no doubt that the provisions in our 
treaties with Sweden and Paraguay, so far as they relate to the 
powers and rights of Consular-Officers with reference to the ad- 
ministration of the estates of citizens of their respective Countries, 
were conferred on the representatives of the Italian Govern- 
ment. (Referring here again to the Rocca vs, Thompson decision 
and other cases.) 

And the same Surrogate (N. Y. Law Journal, June 13, 1912) 
in re Harry Jarema, also held, that Article XV. of the conven- 
tion of 1870 between the United States and Austria-Hungary 
(17 Stat. 831) gives to their Consuls-General, Consuls and other 
Consular-Officers, mentioned therein, the same prerogatives and 
privileges granted to functionaries of the same class of the " most 
favored nation " entitling Consuls and Consular-Officers of Aus- 
tria-Hungary to letters of administration on the estate of a dece- 
dent who was a subject of Austria-Hungary and who died in- 
testate in this country. 

And the same Surrogate (N. Y. Law Journal, October 30, 
1912) in re Ttusena M. Ssab6, also held, "that it is further as- 
sured to hini (the Vice-Consul of Austria-Hungary) by Articles 
XXI. and XXVII. of the Spanish Treaty of 1903, entered into 
by Spain and this country, which is made applicable to Austria- 
Hungary by Articles IV. and XV. of its treaty with the United 
States, which secures to its Consuls-CSenerals, Consuls, Vice-Cbn- 
suls and other designated officers the same privileges, powers, 
liberties and immunities, as to similar functionaries of the most 
favored nation. 

And Surrogate Brown, Monroe County, N. Y. (N. Y. Law 
Journal, December 5, 1912) in re Mile Vukelii, held that " under 
the ' most favored nation ' clause whatever rights and privileges 
are granted to the Consular-Officers of the Kingdom of Sweden 
are entailable to Consular-Officers of the same grade representing 
the Monarchy of Austria-Hungary and the Kingdom of Italy," 
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This decision, it should be remembered, was rendered after the 
United States Supreme Court's decision. 

And JiAdge William /. Martin, Essex G>unty Orphans' Court 
(N. J., June 20, 1912) tnre Carmelo Gurrieri, held that "Article 
XiV. of the treaty with Sweden gives the right of administration 
to Consular-'Agents as the treaty with Italy by the ' most favored 
nation ' clause incorporates in it the provisions of the said treaty 
with Sweden/' (See above.) 

And The Court of Errors and Appeals, N. /. (June 20, 1912) 
in re Wicko SinovciJ, held that the XV. Article of the Austria- 
Hungary Treaty conferred upon him (Alexander von Nuber, 
Consul-General of Austria-Hungary at New York) the rights 
enumerated in the IX. Article of the Argentine Republic Treaty. 

And Justice Lathrop, Supreme Court of Massachusetts (77 
N. E. 379 ; 191 Mass. 276) in re Wyman, that by virtue of Article 
VIII. of the treaty of December 6. 1832 (8 Stat 448) between 
Russia and the United States, containing the '' most favored na- 
tion " clause, the provisions of the treaty of July 10, 1863, be- 
tween the United States and Argentina and those of Article VIII. 
of the treaty between Costa Rica and the United States of July 
10, 1861 (10 Stat. 921) are applicable in the case at bar. 

And Judge Heatea, of the Common Pleas Court of Tuscara- 
was County, Ohio (9 N. P. [N. S.] 369 Dec. 13, 1909) in re Vin- 
eenzo Arduino, although not commenting in expressis verbis on 
the purport of the " most favored nation " clause, acknowledges 
the claim of the Italian Vice-Consul to the benefits of Article IX. 
of the Argentine Treaty based upon 'it 

And Judge Hadden, Cuyahoga County, O. (January 6, 1910, 
No. 47663) in re Antonio Garro, uses the following language: 
" But the argument is made that the ' most favored nation ' clause, 
does not give the Italian Consul, or his representative, this right, 
and in support of this contention, counsel cites the case of Bert- 
ram vs. Robertson, 122 U. S. Supreme Court, 116, and the reply 
to the demand of the Swiss Consul that Swiss imports should 
receive the same concessions as French imports, and also the 
letter of the State Department to Baron de Fava in 1894. The 
subject matter of the case Bertram vs. Robertson, and the Swiss 
affairs, was commercial privileges which had been granted to 
other countries in return for privileges granted to us. They were 
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in reality bargains which the Federal Government had made wiCb 
foreign countries, and not favors granted, and it would seem, 
therefore, that what was contended for in those two matters could 
not come under ' the most favored nation ' clause. But the pro- 
visions of the treaty with the Argentine Republic permitting Con- 
suls to intervene in the administration of the estates of their 
deceased fellow-citisens, cannot be classed as a bargain. It more 
resembles a privilege or a favor, and would, therefore, seem to 
come nearer to what was intended by the language ^ the most 
favored nation ' clause.'* 

And Judge J. Wilkins, of the Common Pleas Court of Ma- 
honing County, O. (Vol. IX. No. 40 Ohio Law Journal, p. 107, 
January 8, 1912, decided April, 1911) in re George Stingdcs, held 
that, " by reason of the use of what is known of the ' most favored 
nation' clause in the treaty between the United States and thei 
Austro-Hungarian Government, we must read this provision 
found in this treaty between the Government and the Argentine 
Confederation!' 

And the Probate Court of Mahoning County, Ohio (Sept 
term of 1912) in re Giovanni Carosella, has the following language 
in the Journal Entry of the Court : " . • . and that by the 
terms of Article XVIL of the Consular convention between the 
United States and Italy proclaimed on the 8th day of May 1878, 
known as the ' most favored nation ' clause the Italian Consular 
representative is entitled to all the rights, prerogatives, immunities 
and privileges conferred upon the Swedish Consular representor 
Hve." 

And Judge John B. Steel, of the Orphan's Court of West- 
moreland County, Pa. (No. 58 May term 1911), in re Giuseppe 
Cemyar, holds that, " it has been decided, that the Italian Consul- 
General under the * most favored nation ' clause being entitled to 
the benefits of those treaties, had the absolute right to appear for 
and represent the next of kin, including minors and to receive their 
distributive shares." (Reference is made to the cases of Tar- 
taglio, 12 N. Y. Misc 246 and Davenport, 42 id. 473.) 

And the Register of Wills of Philadelphia, Pa. (No. 604, 
Oct. term 1912), in re Joseph KinciFs Estate, after the United 
States Supreme Court's decision holds that " under the treaty of 
July 11, 1870 and ratifications between the United States and 
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Austria-Hungary, Article XI., the latter country is entitled to 
the benefit of the terms of the treaties between the United States 
and the most favored nations." 

And the Supreme Court of the State of Alabama (South 
Reporter, June 20, 1911, p. 248), in re Francesco Santangelo, 
held that " under the * most favored nation ' clause in the above 
treaty (treaty with Italy of 1878) appellant makes reference to 
Article IX. of the treaty of 1853 between the Argentine Republic 
and the United States," and further : " It thus results that Article 
XVI . of our treaty with Italy is to be read as if it conferred in 
specific terms all of the Consular powers and privileges set out in 
Article IX. of the Argentina Treaty" 

And Judge Homer B. Dibell, District Court of Minnesota, 
County of St. Louis (July 17, 1906), in re Charles Casper, used 
the following language : " Another provision of the convention 
(between the United States and Germany of 1871) is to be noted. 
Article III. contains the 'most favored nation' clause not un- 
common in treaties. If the inquiry is pursued it will be found 
that the Argentine Confederation is so far a favored nation that 
its Consul is given the right to intervene in the possession and 
administration and judicial liquidation of the estate of the de* 
ceased, conformably with the laws of the country, for the benefit 
of the creditors and legal heirs." 

And Judge William E, Tracy, Probate Court, Lake County, 
Minn. (November 11, 1911), in re Joseph Sankovich, holds that, 
" the existing Consular treaty between the United States and the 
Austro-Hungarian Empire contains what is known as the * most 
favored nation ' clause, that * this clause provides substantially 
that the respective Consuls-General, Consuls, etc., shall enjoy in 
the two countries all the rights, privileges, prerogatives, exemp- 
tions and immunities, which are already or may hereafter be 
granted to the officers of the same grade of the * most favored 
nation,' " and further : " It is the overwhelming weight of 
authority that the effect of the ' most favored nation ' clause is 
that it reads into the treaty containing the same all the Consular 
powers and privileges, etc., set out in the treaty clause sought to 
be taken advantage of, although the latter may appear in a treaty 
with a different nation." 

And the Supreme Court of Minnesota (17817, October term. 
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A. D. 1912» No. 161), in re Stanislaw Lis, uses the following 
language : " It is upon this ' most favored nation ' clause (Article 
XV. of the Consular convention with Austria-Hungary) which 
is likewise repeated in the petitioning Consul's exequatur, that the 
appellant bases his claim here involved, invoking Article XIV. of 
the treaty with Sweden, proclaimed March 20, 1911. The benefit 
of this article with Sweden being claimed by the Austro-Hun- 
garian Consul by virtue of the 'most favored nation' clause, 
found in the treaty with Austria-Hungary, the question at once 
arises, and is raised by respondent, as to whether such clause can 
be invoked for such purpose. From the fact that the decision 
of this question was expressly pretermitted in the very recent case 
of Rocca vs. Thompson, 223 U. S. 317, 344, affirming estate of 
Ghio, 167 Co/. 652, 137 A. S. R. 145, it would seem that the 
Supreme Court of the United States was in doubt on this point. 
However, it was held by the State Court that the ' most favored 
nation' clause conferred the benefit of a stipulation giving to 
Consular-Officers the right to administer upon the estates of their 
deceased nationals and such would seem to be the effect of such 
a clause. It is true that the benefits of the provisions of reciproc- 
ity treaties have been denied to other nations whose only elaim 
thereto was based upon a 'most favored nation' clause (See 
Bertram vs. Robertson, 122 U. S. 116; Devlin on the treaty 
power, §131), but it seems that the Courts have not deemed 
Consular conventions, of the kind here involved, to be within the 
same class with reciprocity treaties." 

And Justice Shaw, Supreme Court of California (157 Cal. 
Rep. 652, 108 Pac. 616), in re Rocca vs. Thompson, held that the 
" most favored nation " clause of the Italian Treaty would give 
the like right to the appellant as Consul-General of Italy in the 
present case. Similar *' most favored nation '' clauses are found 
in the treaties with Austria-Hungary (treaty of 1870, Article 
XV., 17 Stat. 831) ; Denmark (treaty of 1894, Article XV., 29 
Stat. 852) ; Kongo (treaty of 1891, Article V., 27 Stat. 929) ; 
Korea (treaty of 1882, Article II., 7 Fed. Stat Ann. 680) ; Russia 
(treaty of 1882, Article VIII., 8 Stat. 448) ; Spain (treaty of 
1902, Article XXVIII., 83 Stat. 2120) ; Switzerland (treaty of 
1860, Article VII., 7 Fed. Stat Ann. 842) ; Tonga (treaty of 
1886, Article XL, 25 Stat. 18442) ; and Zanzibar (treaty of 1886, 
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Article II., 25 Stat 1439). Foreign Consuls and Consular- 
Agents are given the same ''privileges'' as those of the most 
favored nation by the treaties with Belgium (treaty of 1880, 
Article II., 21 Stat 777) ; Costa Rica (treaty of 1861, Article X., 
10 Stat 922) ; France (treaty of 1863, Article XII., 10 Stat 
999) ; Greece (treaty of 1902, Article IL, 33 Stat 2123) ; Hon* 
duras (treaty of 1864, Article X., 13 Stat 706) ; Netherlands 
(treaty of 1878, Article III., 21 Stat 663) ; Paraguay (treaty of 
1859, Article XIL, 12 Stat 1097) ; Persia (treaty of 1856, Article 
VIL, 11 Stat 710) ; Roumania (treaty of 1881, Article II., 7 
Fed. Stat Ann. 773) ; and Servia (treaty of 1881, Article II., 22 
Stat 968). The treaty of 1903 with China gives Chinese Consuls 
here the same ** attributes, privileges, and immunities ** as those 
of the most favored nation. 

Article IL, 7 Fed Stat Ann. 487. The Consuls from the 
countries thus given the same '* rights/' ''prerogatives/' or 
"powers/* being those embraced in the list first given, could 
doubtless claim the same rights as those of Italy, with respect to 
estates of citizens of their respective countries dying here. Per- 
haps those included in the second list would claim the same right 
as a *' privilege " within the intent of the respective treaties. 

And Justice Day, Supreme Cxnirt of the United States (No. 
292 October term 1911, January 19, 1912), in re Rocca vs. Thomp- 
son, used the following language : *' Our conclusion then is that, 
if it should be conceded for this purpose that the ' most favored 
nation ' clause in the Italian treaty carries the provisions of the 
Argentine Treaty to the Consuls of the Italian Government in 
the respect contended for (a question unnecessary to decide in 
this case), yet there was no purpose in the Argentine Treaty to 
take away, etc. . . " 



We can see from the above that judges of various Courts 
(Surrogate Courts, Probate Courts, Orphan Courts, Appellate 
Courts, Supreme Courts, etc.), of eight states of the Union have 
given their we^t of authority to the upholding of the *' most 
favored nation'' clause in Consular conventions as a means to 
generalize the " privileges," " powers,'* " immunities,** " rights,** 
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of Cotisular-Oiiicers. This is a vast array of judicial authority in 
favor of our contention that this clause purports the establish- 
ment of a uniform status for the Consular representatives of the 
various civilized countries and should not be viewed in the light 
of reciprocal bargains. This is brought out with especial clear- 
ness in the decision of the Supreme Court of Minnesota. (See 
above.) While the Supreme Court of the United States has not 
expressed itself as to the exact interpretation which is to be placed 
on this clause, it is the general opinion of the Courts of the 
country whose attention was drawn to this clause and the 
Supreme Courts decision that the Supreme Court rather favored 
the interpretation placed on it by the Lower Courts in the whole 
Country, and this may be particularly inferred from the ruling of 
Surrogate Fowler {in re Vincenzo Baglieri), and of the Supreme 
Court of Minnesota. 

Confronting these favorable governmental and judiciary 
constructions of the " most favored nation '' clause, we find two 
or possibly three adverse opinions which we will examine jointly. 

The first was already quoted in the previous Section 1 of 
this chapter, but is reproduced here again in order to give a 
clearer conception on what points adverse criticism is built up. 

It is Mr. Buchanan's letter to Chevalier Hiilsemann, Charge 
d'affaires of His Majesty. (May 18, 1846, MS. Notes to German 
States, VI., 130. See above.) 

The Charge d'affaires of His I. and R. Majesty having claimed 
under the " most favored nation " clause, the benefits granted to 
Consular-Officers of Russia and certain other countries in their 
respective treaties with the United States, conferring upon them 
the jurisdiction of disputes between the masters and crews of 
vessels, Mr.'Buchanan replied : *' Seeing that the right now under 
consideration, where it can be datmed under a treaty wherein it 
is expressly conferred is, in every such instance, given in exchange 
for the very same right conferred in terms equally express upon 
the Consuls of the United States, it cannot be expected that it will 
be considered as established by the operation of a general pro- 
vision which, if it were allowed so to operate, would destroy all 
reciprocity in this regard, leaving the United States without that 
equivalent in favor of their Consuls which is the consideration 
received by them for the grant of this right * wherever expressly 
granted. 
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The second is Attorney-General Caleb Cushing's opinion 
rendered in 1853 (6 Opinions of the Attorney-General 148). 
In deference to the weight of authority in which Mr. Cushing's 
views are held by so many we will give this opinion in extenso. 
(See Appendix.) 

The third adverse opinion, if one may call it an adverse 
opinion at all, is found in Judge Hadden's decision (No. 59006, 
Probate Court of Cuyahoga County, Ohio, November, 1912), 
in re Savario Costanzo. The Court uses the following language: 
" The first question then presented to the Court is whether the 
terms of the Swedish Treaty must be considered as having been 
virtually incorporated into the Italian Treaty by virtue of the most 
favored nation. That it is so incorporated is attacked by At- 
torney for Coreno on the grotmd that the right given to the 
Swedish Consular-Officers was not a privilege or a favor but it 
was a bargain given for value and Italy should not be allowed to 
have the advantage of the bargain without paying the same price. 
In my view of the case it is not necessary to go into the question 
but I might say in passing that this presents an exceedingly close 
question. All the authorities cited as bearing out the contention 
of the Italian Consular-Agent are based upon in re Fattosini, 67 
N. Y. Supp. 1119. The reasoning in that case is very meagre and 
unsatisfactory, so that the doctrine of the applicability of the 'most 
favored nation ' clause in such cases rests upon a very insecure 
foundation, when compared with the reasoning of Caleb R. 
Gushing, 6 Opinion of Attorney-General 148 in an analogous case, 
namely, that of the Consular-Agents' right to demand the sur- 
render of deserting seamen from an alien ship. The cases of 
Rocca vs. Thompson, 223 U. S. 317 ; the Ship Jones & Williams 
vs. U. S. 37 Ct. of Claims 303 ; Thingvalla Line vs. U. S. 24 Ct. 
of Claims 255 ; Bertram vs. Robertson 122 U. S. 116 ; Whitney 
vs. Robertson 124 U. S. 190 ; and the scholarly article of Stanley 
K. Hombeck on the ' most favored nation ' clause in 3 American 
Journal of International Law 395, 619, 797, all intimate the doc- 
trine above set forth. But, however that may be, a decision of 
that question is not necessary in the present case. For the pur- 
pose of this case we may assume that the clause does apply and 
rest the decision on other grounds.*' 

In commenting on these three, or rather two adverse 



158 CoNSULAK Treaty Rights. 

opinions, as Judge Hadden, while apparently in doubt about the 
applicability of the claim under the ** most favored nation " clause 
in regard to the subject matter at bar, yet, in fine assumes that 
it, for the purpose of the case at issue, does apply, the author is 
prompted by the desire to examine the question propounded in 
an impartial way in order to obtain a full and clear insight of the 
whole issue, at the same time reviewing this issue in the light, 
as it appears in the 20th century and as it could have appeared 
at the time when these two opinions were given (28). 

a.) General Comments on Mr. Gushing s opinion: 

Both the Charge's and the Danish Consul's claims referred 
to the same powers and favors for their respective G>nsuls and 
are based upon practically the same treaty provisions. In 
'Austria-Hungary's case on Article X. of her treaty of commerce 
and navigation of 1829 which has the following text: 

Article X. ** The two contracting parties hereby reciprocally 
grant to each other the liberty of having, each in the ports of the 
other. Consuls, Vice-Consuls, agents and commissaries of their 
own appointment, who shall enjoy the same privileges and powers 
as those of the most favored nations . . /' 

In Denmark's case on Article VIII. of her convention of 
friendship, commerce and navigation of 1826 : 

Article VIII. " To make more effectual the protection which 
the United States and His Danish Majesty shall afford in future 
to the navigation and commerce of their respective citizens and 
subjects, they agree mutually to receive and admit Consuls and 
Vice-Consuls in all the ports open to foreign commerce, who 
shall enjoy in them all the rights, privileges and immunities of 
the Gonsuls and Vice-Gonsuls of the most favored nation . • •" 

We might observe that Austria-Hungary claims for her Con- 
sular-Officers, " powers " and *' privileges," while the terms used 
in the Danish treaty are " rights," " privileges " and " immuni- 
ties." The particular claim would presumably become identified 
as an extension of the respective " powers " or " rights," and con- 
sists in one case in the grant of jurisdiction to the Consul over dis- 
pute!> between the masters and crews of vessels, in the other in the 



(28) He especially hopes that, considering^ his position as a foreign 
Consul, his remarks will not be construed in a sense of improper mticism ; 
the matters commented upon being matters puhlici juris and of public 
historic value can be, he believes, mscussed freely. 
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claim for the restoration of seamen deserting. Both matters, as 
we will presently see, have for a long time been within the scope 
of the Consul's field of activity. 

Mr. Cushing in opening his argument refers to a statute 
" expressly requiring a treaty between the United States and the 
given Foreign Government stipulating for the restoration of sea- 
men deserting." If the treaty of Denmark of 1826 did not cover 
this requirement, then, the claim of the Danish Consul was to be 
barred ab initio. But under the European doctrine of the *' most 
favored nation '* clause as applied to treaties of commerce, there 
could be no doubt whatsoever, that the Danish Consul, and 
mutatis mutandis the mentioned Charge, could claim this exten- 
sion of power to their Consuls, as this extended power or " new 
right" of the Consul would accrue immediately and uncondi- 
tionally and this would have likewise been the case at the respec- 
tive periods, when these claims were proferred. If, however, 
and considering the nature of the right demanded, which is not 
strictly a right relating to commerce and navigation, not a tariff 
concession or special commercial advantage, but a mere claim, 
that the Consul may exercise a function which is anyway a part 
of his duties and has been for pi^ctically over a hundred years, 
we discount the discrepancy of views which presents itself in the 
two prevailing doctrines and in regard to the interpretation of 
treaties of commerce and navigation, then, the accruing of 
this right or extension of power to the Consul should not be 
disputed by the American doctrinaires, as the refusal of this and 
similar contentions which are being made in order to comply with 
the increased exigencies of the relations imposed by International 
Law would in practice operate as a discrimination against the 
citisens of the country which disputed this accruing of rights, 
actually sanctioned by its government. 

Whether there is, or is not, an equality of political and com- 
mercial relations between all nations, there can be no doubt, 
whatsoever, that discriminations of the nature implied in the 
foregoing argument have never been approved by any civilized 
country and the tendency is to eliminate all possible grounds that 
may give rise to discriminations of international treatment, as 
was expressed by Mr. Sherman in his note to Mr. Buchanan, 
January 11, 1898, (For reference see above): "It is clearly 
evident the object sought in all is equality of international 
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treatment." But, as the article in question based on which 
the Danish G)nsul made his claim, is the formal part of 
a treaty of commerce and navigation, the doctrinaires of 
course claim that the doctrine which applies to the whole should 
also hold good for the part. If a stiptdation on G>nsular rights 
and privileges had found its entry into a treaty of commerce and 
navigation, then, under this reasoning, it would fall within the 
scope of the doctrine which is in application for said treaty of 
commerce and navigation. This consideration, chiefly, has 
prompted most cotmtries to detach G>nsular matters completely 
from their former connection with commercial treaties and make 
them a basis for special arrangements. Nowadays, practically 
all civilized countries have such Consular conventions, whereas, 
in the days when the Danish Consul made his claim, this stage of 
evolution of specialized treaty law had not yet been attained. 

Under the American doctrine then, as applied to this stqm- 
lation, we can perceive how it might be affected by the "risks " 
and "dangers'' of reciprocal legislation. We again cite here 
the these of Charles Henry Butler: (See his opus on Treaty 
Making Power, §463, chap. XVI.) ^ The danger of reciprocal 
legislation is that either country can repeal or modify its ozm 
legislation and deprive citizens of the other country of the protec- 
tion formerly afforded. This is necessarily met by counter legis- 
lation or by executive proclamation/' 

That this danger is real and alive can be easily shovm by 
many instances in history. The McKinley Bill of Oct. 1, 1890, 
for instance, laid down as a principle the import of duty-free 
sugar, conceding, however, to the President of the United States 
in Section III. to levy duties on the sugar imports of all such 
countries as levy duties on agricultural or other produces of the 
United States, which the President with reference to the grant 
of duty-free sugar imports would deem as reciprocally unequal 
or unfair. In a sense, this provision represented a threat to all 
countries with important sugar industries exporting to the United 
States which caused the Austro-Hungarian Government to de- 
clare that imports of the United States into Austria-Hungary 
would not be subject to the schedules of our autonomous tariff 
but would be allowed the benefits granted in treaties which the 
Monarchy had signed with the. German Empire and other 
European countries. As has been outlined in the previous section 
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of this chapter the United States, after various tariff experiences 
in the past, having proven themselves as opposed to the adoption 
of the European doctrine were left out of the official list of 
countries which enjoyed a " most favored nation " treatment in 
Austria-Hungary. They were, however, included again after the 
enactment of the McKinley Bill and in pursuance of a special 
ministerial ordinance issued in May, 1892. No formal agree- 
ment was concluded between the United States and Austria-Hun- 
gary, but merely ratifications exchanged in Washington and 
Vienna and the President declared that the Monarchy's assent 
would correspond to the requirements of Section HI. of the Mc- 
Kinley Bill ; in other words, the sugar from Austria-Hungary was 
allowed to enter duty free. This was well and good, but when 
the McKinley Bill was repealed and the Wilson-Gorman Bill was 
enacted in 1894 a new situation had to be faced, and the g^ant of 
duty-free imports having been revoked, Austria-Hungary might 
and certainly could have revoked its former promise granting our 
" conventional " tariff to all imports from the United States, as 
such promise was correlative to the grant under Section HI. of 
the McKinley Bill — but in the sense of cause and effect and not 
as " a reciprocal treaty compensation/' — ^We were free to enact a 
" restitutio ad integrum,^* as the United States had not adopted 
our European " most favored nation '' doctrine, whereby within 
the short period of two years a complete shifting in the mutual 
tariff and commercial relations would have occurred, whereas, 
had the United States been standing on the basis of our doctrine, 
then, this repealing of bills and shifting of legislation need de jure 
not have affected her at all, as she would have continued to enjoy 
the " most favored nation " treatment in our country. The same 
is true with reference to the analogous proceedings between the 
United States and the German Empire. If, in fact, both Austria- 
Hungary (as also the German Empire) for reasons of public 
policy and in order to avoid ^* customs wars '' have then and at 
other times (see Count Posadowsky's address in the (jerman Diet 
referred to above) preferred to settle the anomaly of the situ- 
ation in an autonomous way by continuing to allow the United 
States the enjoyment of the benefits granted conditionally in 189S, 
this did and does not alter the principal and l^al aspect of the 
question. 
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In order to be able to properly review Mr. Cushing's opinion 
and arguments in the light of our times, as it were, but also in 
the light of a general understanding of the principles of Inter- 
national Law, we have thought necessary to make these refer- 
ences. They are drawn — ^it is true — from times long after Mr. 
Gushing expressed his dictum, but this, as was said, does not 
alter the legal aspect of this question, as stability in law and es- 
pecially in International Law is a fundamental requirement. De 
Holtzendorif (Introduction au droit des gens 1887, §1, p. 6) said: 
'' How could one imagine the modem world without the fact of 
constant, stable relations between nations ! ** G>nventions or 
treaties could only be made in the history of the world, because 
the contracting countries and nations have recognized the soli- 
darity uniting them as the members of an international world 
community. (Also see Bonfils : Droit International Public, p. 7.) 

b.) Consular rights are grounded in history: 

And in analyzing Mr. Cushing's argument : *' The question 
is, whether the ' most favored nation ' clause in the treaty with 
Denmark or in any other of the treaties of this second class 
draws after it the proceedings as to deserting seamen in the 
treaty with Sweden and Norway, or any other of the treaties of 
the first class, etc." which he answers in the negative, we will now 
attempt to show that Mn Gushing was wrong in his conclusion 
for various reasons. 

First, because the exact idea underlying the principle of 
the " most favored nation " clause was to give every member of 
the concert of nations an opportunity to saf ^[uard it against the 
ever recurrent hardships of abrogating old and negotiating new 
treaties, whenever the international relations of the countries of 
the world would have advanced a step further, and the interna- 
tional trade would have reached a new " etape " in its evolution. 
For it must not be left out of consideration that the making, 
negotiating of treaties, is an extremely hard thing, when the 
changes of policy of governments, the building up of domestic 
industries, and other phases are put into the balance. A treaty 
in detail would necessarily suggest itself as the only mode of 
national solution and such treaties in detail, as Mr. Herod (29) 



(39) Herod: Favored Nation Treatment, p. 3. 
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representing the other doctrine, himself admits would be " imprac- 
ticable by the complex nature of commercial relations at the 
present day, . . . inasmuch as they would be subject to con- 
stant amendment, and would be burdened with such a mass of 
detail as to make their negotiation almost an impossibility/' It 
is not necessary to rely here on the waste of energy and time 
entailed thereby, but it is self-demonstrative that the adoption of 
the " most favored nation " clause in the meaning given to it by 
the European doctrine has obviated and eliminated this waste. 

Secondly, because, in a nutshell, what else is Mr. Cushing's 
reasoning all along his whole extensive opinion but an assertion 
that Denmark could not claim the restoration or surrender to the 
Danish Consul of seamen deserting from Danish vessels, because 
this was an *' advantage mutually purchased and bargained for by 
Sweden and Norway and the United States." This, however, 
cannot be reconciled with the existing historical conditions in ref- 
erence to Consular actirnties. Could this privilege really be 
classed as an advantage that had to be bargained and paid for? 
In our days such a question could never have been raised, because 
it is universally recognized that in the performance of their duties 
Consular-OfScers have the exclusive power to take cognizance of 
and to settle all difficulties which may arise at sea or in port 
between captains, officers and crews of the merchant vessels of 
their nation in reference to wages and the execution of mutual 
contracts, subject in each case to the laws of their own nation 
and the local authorities shall in no way interfere, except in cases 
where the differences on board ship are of a nature to disturb the 
peace and public order in port or on shore, or when persons other 
than the officers and crew of the vessel are parties to the disturb- 
ance ; and that the Consular-Officers have the power to cause the 
arrest of aU sailors who may be guilty of having deserted on the 
respective territories and to have them sent on board or back to 
their native country, and the local authorities are to render 
assistance to the Consuls. And there are many other rights of 
this and a similar nature, which we need not comment upon 
further and which undoubtedly belong to the proper domain of 
the Consul according to the general, accepted belief of all civil- 
ized countries. 

But, perhaps in the days when this claim was raised, it 
might have represented a " novum " and a valuable asset in treaty^ 
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bargains which could not, therefore, be incorporated in a treaty 
with a mere general clause stipulating that " the mutual Consuls 
and Vice-Consuls in all ports open to foreign commerce shall 
enjoy in them all the rights, privileges and immunities of the 
Ponsuls and Vice-Consuls of the most favored nation/' Let us 
pause here for a moment and examine, if even only in a cursory 
way, whether these and similar rights really represented new 
accrued implements of the Consular service. We find upon ex- 
amination that these rights were of old origin, much older than 
the years 1832 or 1853 when those respective claims were made. 
So, for instance, in Austria-Hungary they rest on the provisions 
of the old " Editto politico di navigasione of April 25, 1774 (30) 
of the times of Maria Theresa and on '' the codice di commercio 
di terra e di mare ** which is merely a translation of the *' Code 
de Commerce " of 1808 of Emperor Napoleon I., which was in- 
troduced in Dalmatia, viz., the southern part of the Monarchy 
during the French Napoleon regime and remained in force after 
Dalmatia was again reincorporated. 

These two important codifications form the basis of our 
Consular maritime laws and define the respective duties of Con- 
sular-Officers in their official dealings with the captains, officers 
and crews of the merchant vessels of their nation. Although in 
the course of time they have been modified and improved, yet, 
in their essence, they still adhere to the old, general rules laid 
down by those legislations. 

And we find this to be true with reference to other European 
countries. Improvements of former maritime Consular laws 
were gradually incorporated in ordinances as for instance in 
France in the '' Ordonnance frangaise du 29 Octobre 1833 *' and 
later on in the '' dicret du 22 Septembre 1854" (31) both of 
which, based on former legislation, relate to identical rights as 
were claimed by Charge von Hulsemann and the Danish Consul. 

Nor can it be claimed that in the United States these Con- 
sular practices in connection with merchant vessels and their 
crews were unknown, and we quote here a United States Supreme 
Court decision which sheds some light on this question. It is 



(30) See Malf atti's " Handbuch des 5st.-Ung. Konsularwesens,** Vol. 
I, p. 346. 

(31) See Bonfils opus, cit., Chapter IV., 8424. 
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• The Belgenland " Case, United States Supreme Court, 1883, 114 
United State? 355. In this case the general right of United 
States Courts to take jurisdiction in cases of collision upon the 
high seas between vessels of different nationalities, both foreign, 
was discussed at length, and Justice Bradley held that such a 
matter was a proper subject of inquiry in any Court of admiralty 
which first obtained jurisdiction; that the United States Courts 
might in their discretion take jurisdiction . . . but that when 
the controversy between foreign vessels arises under the common 
law of nations the Courts should take jurisdiction in the absence 
of special reasons showing to the contrary. 

The Court then says : ** For circumstances often exist which 
render it inexpedient for the Court to take jurisdiction of con- 
troversies between foreigners in cases not arising in the cotmtry 
of the forum; . . . The cases of foreign seamen suing for 
wages or because of ill treatment, are often in this category ; and 
the consent of their Consul, or Minister, is frequently required 
before the Court will proceed to entertain jurisdiction, but that 
from motives of convenience or international comity it will use 
its discretion whether to exercise jurisdiction or not • . /' and 
further " of course, if any treaty stipulations exist between the 
United States and the country to which a foreign ship belongs, 
with regard to the right of the Consul of that country to adjudge 
controversies arising between the master and crew, or other 
matters occurring on the ship, exclusively subject to the foreign 
law, such stipulations should be fairly and faithfully observed 
. . . In the absence of such treaty stipulations, the case of 
foreign seamen is undoubtedly a special one, when they sue for 
wages under a contract which is generally strict in its character 
and framed according to the laws of the country to which the 
ship belongs , . , On general principles of comity Admir- 
alty Courts of other countries zvill not interfere between the par- 
ties in such cases unless there is special reason for doing so, and 
Tvill require the foreign Consul to be notified, and though not 
absolutely bound by, will always pay due respect to his wishes as 
to taking jurisdiction/' 

Of course, this decision was rendered at a later period, but 
It tends to show that such practices and "general principles^ 
with regard to Consular-Officers taking jurisdiction in these mat- 
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ters must have gone into usage for a long time in order to be 
upheld by the Supreme Court for reasons of international com- 
ity. That the United States of the days of Mr. Cushing were 
also familiar with the current usage is best shown in some of the 
opinions of contemporaneous Attorneys-General as for instance 
J. Y. Mason (Attorney-General, Vol. IV, p. 390), in the year 
1845, or Reverdy Johnson (Attorney-General, Vol. V, p. 161), 
in 1849, and others, and even Mr. Cushing himself has taken full 
cognizance of same in some of his later opinions; see /. ». that 
one contained in Vol. VII, p. 722, Attorney-General, and particu- 
larly the one in Vol. VIII, p. 73, ibidem, on ** American ships in 
foreign ports/' In this latter the following language is used : 

In my opinion, when the Atalanta arrived at Marseilles, 
the master of that ship had lawful power, with aid of the 
Consul if required, to retain these men on board. Though not 
citizens of the United States, they were American seamen, 
under voluntary contract for a voyage to New York, whom the 
local authorities had no just power to discharge from their 
contract The consideration that they had committed crimes on 
board the ship, but not within the local jurisdiction, for which 
crimes they were liable to be punished on her reaching New 
York, did not give to the local authorities any just right to 
"interfere • . ." 

" I transfer the question to the United States, and proceed 
"to suppose that a French merchant-ship, on her way to Mar- 
" seilles, puts into New York, in distress, having at the time 
" mutinous members of her crew confined on board. Could such 
" persons, in such a case, be lawfully taken away from the cus- 
" tody of the master by the local authorities, with instrumentality 
" of the writ of habeas corpus or otherwise ? I think not. Now, 
** by the Consular convention, and by the law of nations without 
" it the Consul represented the master, and his country alone, in 
" matters calling for the intervention of the authorities of Mar- 
** seilles. I do not say the local authorities were bound to assume 
"the responsibility of such custody: but they might well, in 
comity do it; ... I concede, in the fullest terms, the in- 
tegrity of the local sovereignty, and that, instead of contradict- 
" ing, seems to corroborate my view of the subject ; for how shall 
** the Consuls maintain the internal order of the merchant-vessels 
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*'of their nation, how, in the foreign port, shall they imprison 
persons, save through the assistance of the local authority? 
Are they to do it by their own unaided force in the presence 
of the local jurisdiction?" . . . and further "If the par- 
ties confined have the lawful right to be discharged from such 
custody, they may obtain it on application to the Consul. That 

" is one of his legitimate, exclusive and ordinary functions/* 

This opinion contains many other similar references but for 
the purpose of our argument the above excerpts will prove not 
only sufficient but ample. For this opinion was rendered in 1856. 
Could Mr. Cushing's international mind have undergone a change 
since 1853, when his opinion at bar was rendered to the effect 
that what he had classed in 1853 as a right, an " advantage that 
had to be purchased," had in an analogous case in 1856 become 
one of the legitimate, exclusive and ordinary functions of the 
Consult 

c.) Can Consular rights he looked upon in the light of favors, 
which have to be bought with equivalent compensations? 
Haive the United States maintained this view with reference 
to their own Consuls? 

And in further analyzing the Attomey-Generars opinion we 
find this language : " Hence the expressions • . . of the 
treaty with Denmark and similar expressions in other treaties, as 
* favor * or * freely/ if the concessions were freely made . . . 
are not applicable to advantages growing out of treaties contain- 
ing various articles of reciprocal pacts and stipulations — for such 
advantages are purchased upon consideration, upon mutual and 
correlative engagement, positively binding the good faith of the 
contracting parties, with perfect reciprocal obligation in terms and 
manner as to the things to be done or suffered ; . . ." Then, 
he makes the distinction between an arrangement, whereby 
Sweden would only obtain the privilege of certain tariff reduc- 
tions on the entry of Swedish iron and vessels to the United 
States upon, /. {., allowing cotton and manufactures of cotton 
and tobacco ... of the United States to enter under certain 
reciprocal tariff reductions and an arrangement whereby said or 
similar reductions were albwed to Swedish iron . . . with- 
out a reciprocal correlative concession to the United States, 
merely by the own law of the United States and concludes that 
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the treaty of Denmark would entitle her to a similar treatment of 
the second but not of the first category. He remarks to this " that 
in the case supposed, there would not be favors conceded by the 
United States to Sweden, but advantages purchased by Sweden 
of the United States . . . upon the terms mentioned in die 
treaty, and of the other stipulations on the part of Sweden • . . 
and because these advantages arising from the stipulations by 
Sweden, could not be affirmed to be equally compensated by the 
like terms performed by Denmark towards the United States, 
and the difference of compensation due to the United States from 
Denmark for such like terms of commerce and navigation could 
not be determined by any certain standard, but could be adjusted 
only by a convention between the United States and Denmark" 
Mr. Cushing's assumption then, seems to be, that the *' mu- 
tual benefits stipulated in treaties must be equivalent." But this 
assumption is borne out by neither the European, nor the Amer- 
ican Science of International Law, for this is what de Martens says 
— who of all the European publicists on International Law is the 
most friendly-inclined to the American doctrine of the clause: 
** It is not contrary to natural law for one nation to promise 
greater advantages than those which it receives " and " Inequality 
of advantages alone is not a sufficient cause for nations to dis- 
regard their treaties, under the pretext of injury, lesion " (32) 
and in another standard work of International Law we read that: 
" Lesion, that is an inequality of advantages resulting to a state 
from a treaty which it has concluded, does not dispense with the 
obligation of observing this treaty. (Regies intemationales et 
Diplomatie de la men Ortolan, Livre I. Ch. V. p. 90.) And in 
Taylor (International Public Law §364, p. 374-375) we read the 
following passages : ". . . It does not follow, however, that 
the mutual benefits stipulated are always equivalent. The rule of 
the most favored nation may not be, and scarcely ever is, equal 
in its operation between two contracting parties. It could only be 
equal, if the measure of voluntary concession by each of them to 
the most favored third power were precisely the same; but as that 
rarely happens, by referring the citizens of two contracting pow- 
ers to such a rule, the fair compensation between them, which 
always ought to be a primary object, is not secured, but, on the 
contrary, those who belong to the nation which has shown least 

(32) De Martens: Droit des gens Livre II., ch. II, §52. 
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Hbercdity to other nations are enabled to engross almost the entire 
commerce and navigation carried on between the two contracting 
powers/' 

And in defining an equivalent compensation, Mr. Sher- 
man (33) uses the following language which, in this connec- 
tion, we again quote : *' What will be an equivalent compen- 
sation is to be honorably determined by the governments 
concerned. So many considerations have necessarily entered 
into such special concessionary agreements that no universal 
rule can be applied. The price has often been special privileges 
to the market of the other for certain manufactures or jprod- 
ucts of the contracting country ; but it may also be a port, a 
bay, or an island, or a protectorate, as well as an expanded 
market, or a privileged export-trade. It may be anything 
within the range of the treaty-making power." 

If such is then the case in the light of the American doc- 
trine and it devolves upon the treaty-making power to deter- 
mine and define what the equivalent compensation should be 
and, furthermore, to its agencies and potentialities, the advis- 
ing powers behind the throne, as it were, the State Secretaries 
and the Attorneys-General in ultima ratio to suggest and 
advise what the equivalent compensation will be, and in advis- 
ing, that the ''most favored nation'' clause as incorporated in 
Article X. and in Article VIII. of the respective Austro-Hun- 
garian and Danish treaties of commerce was not an equivalent 
instrument in the power of these two countries to buy with 
the extension of a privilege, right or power to their respective 
Consuls which was anyway within the scope and province of 
their ordinary privileges and functions: then, Mr. Buchanan 
and Mr. Gushing have, we believe, placed themselves in con- 
trast with evidence as illustrated in the history of their own 
country. For history, indeed, shows clearly, that the United 
States Government has quite a number of times availed itself 
of the convenience of the " most favored nation " clause with- 
out recurring to the extreme and of course radical step, as 
suggested by Mr. Gushing, of adjusting the difference by the 
stipulation of a new convention. 

(33) Mr. Sherman, Secretary of State, to Mr. Buchanan, Minister 
to Argentine Republic, No. 303, Jan. 11, 1898, and No. 336, Apr. 9, 1898, 
MS. Inst. Arg. Rep., XVII., 80«, 337. 
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Having cited a few of such cases, we will not indulge in 
unnecessary repetitions, but will, for the purpose of this ail- 
ment, refer to three only. The first two cases refer to the 
international relations between the United States and China. 
After France had signed the so-called Berthemy convention 
with China, granting particular exclusive rights to French 
aliens, merchants and missionaries to reside in the interior 
(not treaty ports) and to buy land for residential purposes, 
the United States under the "'most favored nation'' clause 
of their treaty or treaties with China claimed the grant of the 
same rights, although on the strength of the American doc- 
trine of this clause the grant of these rights had in the real 
sense of the word to be purchased by France and their exten- 
sion could not, therefore, have been claimed by the United 
States consistently under her doctrine except upon payment 
of equivalent compensations. This is, however, the language 
used in Mr. Olney's report to the President (Dec. 7, 1896, 
For. Rel. 1896, XV.) 

'* As most encouraging to the future peaceful residence of 
our citizens in China, it may be mentioned that the Chinese 
Government has extended to our citizens the rights to pur- 
chase land, a right which it had previously conceded to 
France." We do not think from this that an inference could 
be made that the extension of this right had to be purchased 
by the United States either by the reciprocal grant of an 
equivalent compensation or the stipulation of a new conven- 
tion. A new treaty with China was only concluded in 1903. 

In the second instance the right was claimed by the 
United States under the ** most favored nation '' clause of their 
treaty (or treaties) that the United States should be allowed 
the same right, previously granted to Austria-Hungary and 
Great Britain, that her gunboats could visit inland ports of 
China, including those which are not t reo ^ports. (Mr. Hay, 
Secretary of State, to the Secretary of llilMH||^|)^JFor. 
Rel. 1903, 90.) (34) Now, the confftrrJ***'^'" " 



(34) The auAc ERRATA- 



and previously, and ^^ ;,. footnote, line three, should 

for a long time Dea .. (^jiarge d' Affaires. 
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to an Occidental mind seem perhaps a trivial gjant, seeing, as 
we do, the almost constant visits of foreign warships in ports 
of the United States. This grant in China, however, and with 
reference to closed ports, that is, not so-called open treaty 
ports, in the light of the Oriental Chinese mind and Chinese 
Government meant a very considerable concession, as the 
opening of most of these " treaty ports " in China was effected 
only after many a British, French, German or other soldier 
had to leave his life and blood for it in exchange. Viewed 
in this light the claim and grant of this right to the United 
States under the " most favored nation " clause will illustrate 
the point in contention more. 

But most of all, the third case is a striking example of 
the change that must have taken place in the American inter- 
national mind on the significance of this clause after 1832 and 
1853 when the United States under the " most favored nation " 
clause claimed for her Consul at Honolulu the same rights 
from Hawaii, as those conceded to the French Consul, namely : 
the exclusive cognizance of all crimes, misdemeanors and differ- 
ences affecting the internal order of merchant ships, where the 
disputants, besides being officers or members of the crew, were 
exclusively French or Hawaiian subjects. This right for the Amer- 
ican Consul was claimed with reference to exclusive cognizance of 
disputes on American vessels between citizens of the United 
States (35). This was in 1866, therefore nine years before the 
Reciprocity Treaty of the United States and Hawaii was con- 
cluded, which later had given rise to the " cause c^lebre " of the 
" most favored nation " imbroglio — if we are allowed to say so — 
between Great Britain, Germany and the United States respec- 
tively. 

It will be perceived, that this is almost the identical cate- 
gory of right, as claimed by Austria-Hungary in 1832 and 
Denmark in 1853, only in a proportion raised to the third 
power in the case of the American Hawaii claim. 

in the work of drawing tip the so-called " Protocol final " of September 
7, 1901, marking the official end of the Boxer troubles in China and having 
for a number of years been the assistant of the former Dean of the 
diplomatic body. Baron Czikann, Austro-Hungarian Minister, he thinks 
that after a total sojourn of 10 years or thereabout in China, he had to a 
certain limited extent at least become familiar with the conditions in 
that cotmtry. 

(35) Speed, Attorney-General, June 26, 1866, 11 Op., 508. 
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We have already commented upon the Supreme G>urt's 
decision in Louisiana (Rixners' succession Sup. Ct. La. 1896, 
48 La. Ann. 622) and need not dwell upon it further, than to 
justify our assertion, that the American Courts in a way at 
least, also have taken cognizance of the European interpreta- 
tion of the '* most favored nation '' clause and upheld it 

d.) Formal objections of Mr. Gushing, why "most favored 
nation " clatise should not apply to a part of a treaty or a 
treaty provision. 

And in further analyzing Mr. Cushing^s opinion, we have 
to come back to a few passages of it which precede the one 
last referred to, and which we desired to discuss first, because 
it dealt with matters of essence, whereas these are more a 
matter of form. 

These are the passages: "... So long as the par- 
ticular treaty endures, neither party can, of its own mere will 
and pleasure, abrogate such agreement except under agreed 
conditions"; . . . and further "now in the treaties and 
conventions between nations, the general doctrine is that any 
special advantage conceded by a party under any one article 
of the compact is in consideration of all the advantages enjoyed 
by the same party under that and all other articles of the 
treaty." . . . 

Mr. Cushing then quotes Mr. Vattel's rule, that "the 
several articles of the same treaty cannot be considered as 
so many distinct and independent treaties . . ." and fur- 
ther . . . "and, by still stronger reason, another power, 
not a party to the given treaty, can have no right, under claim 
of a " most favored nation " clause in its treaty to make selection 
of one particular article of the former treaty, and insist on the 
enjoyment of the advantages to result from the performance of 
the selected article/' 

We do not contest that treaties are solemn compacts, 
binding the honor and good faith of the contracting powers 
and cannot be abrogated unilaterally except under agreed 
conditions, although we might quote here Bonfils in defense 
of the following theory : " Is the unilateral abrogation of a 
treaty with continual, successive and indefinite results only 
possible, if it so had been expressly stipulated in the treaty 
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itself?" and his answer: " Will a treaty producing successive 
effects, which was concluded without limit as to duration, bind 
the two states forever, in perpetuum? The eternity of treaties 
would be just as absurd and just as impracticable as the eter- 
nity of constitutions. General doctrines and international us- 
age tacitly read into the treaties signed without time limit, 
that is, into the so-called perpetual treaties the clause of 
rebus sic stantibus" (36). 

But, however that may be, and fully admitting the sound- 
ness of Mr. Cushing's dictum, why should the fact that a 
treaty cannot be abrogated unilaterally, prevent that all of its 
effects or some of them, may also be extended to a third party, 
not originally a contracting party? As we have seen above. 
International Law provides for means and ways, whereby this 
extension can be effected in a more or less solemn way by 
accession or adhesion, and what is the " most favored nation " 
clause else in its essence, but another means of acceding and 
adhering which operates in such a manner, that the two coun- 
tries before negotiating and signing a new treaty at a later 
date, than the one or the ones which had been signed hereto- 
fore by either of them with a third country or countries and 
which contained the " most favored nation " clause, are thus 
fully aware of its existence and also of the possible effects it 
may have on the extension of the rights to be stipulated in 
their treaty, and are at full liberty to insert clauses precluding, 
if so desired, the applicability of such newly acquired rights 
under the " most favored nation " clause. This was, as we 
have mentioned above, done in Article IV. of the reciprocity 
treaty of the United States and Hawaii of 1875 and also ap- 
pears to be the case in the treaty between Austria-Hungary 
and Germany of December 6, 1891, with reference to certain 



(36) Bonfils, Droit International Public, 857, p. 474. 

"Mais la denonciation unilaterale d'un traits 4 resultats continus, 
successifs et indefinis, n'est-elle possible, que si elle a €t€ expressement 
pr^Tue dans le traite lui'meme? 

Un traite produisant des effets successifs, conclu sans fixation de 
terme, lie-t-illes deux Etats contractants i jamais, m perpetuumf L'^ter- 
nite des traites sera^^ aussi absurde et est aussi irr^alisable que T^temit^ 
des constitutions. (No. 847.) 

Aussi la doctrine generale ct la pratique Internationale sous-en- 
tendent-elles dans les traites, conclus sans fixation de duree, dans les soi- 
disant traites perp^tuels, la clause rebus sic stantibus (2)/' 
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questions pertinent to the so-called " Kleiner Grenzverkehr " 
(small border trade) and the ''customs union" (Zollunion) 
excepted from the general rule of the ** most favored nation *' 
clause. 

As to the " general doctrine " mentioned by Mr. Gushing 
above, we quote here the following passage from 28 American 
and English Encyclopedia, p. 484, sub. 2. Special or exclusive 
privileges „ ... It is frequently stipulated in treaties that 
each party thereto shall grant to the other, in respect to the sub- 
ject-matter of the treaty, the same right, privileges and immuni- 
ties as may thereafter be granted, as to the same matter, to the 
most favored nation. This clause is intended to include all 
treaties in which any nation is more favored as to the particular 
matter in question, and is not limited in its application to those 
cases in which the treaty taken as a whole is more favorable." 

This seems to be a very clear language in reference to 
the point raised. 

In a correlative way the following opinion of the Attor- 
ney-General, who was asked to state whether congress can 
pass a special tariff act for Cuba without violating the " most 
favored nation" clause in treaties with other countries seems 
also to be pertinent (37) : " The general design of the * most 
favored nation ' clauses, as they are expressed in various 
treaties, is to establish the principle of equality of treatment 
The test of whether this principle is violated by the concession 
of advantages to a particular nation, is not the form, in which 
such concession is made, but the condition on which it is 
granted. The question is whether it is given for a price, and 
whether this price is in the nature of a substantial equivalent, and 
not of a mere evasion" 

This opinion certainly also allows the conclusion, that if, 
by extending to a third country or countries under the " most 
favored nation " clause, all or certain rights and favors granted 
later to a new contracting party a country would, as practi- 
cally assumed by Mr. Cushing, violate this new treaty; then, 
per analogiam, that treaty or those treaties would be violated 
which contained the " most favored nation " clause, if the carry- 



(37) J. B. Moore, January 14, 1902, p. 4. Citing opinion of Mr. 
Olney, Attorney-General, 21, opinion Attorney-General, 80, 82, 83. 
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ing out of this clause, that is the accruing of the benefits under 
the new treaty, were disallowed. 

And with reference to the rule of Vattel regarding the 
inseparability of the several articles of the same treaty, this 
rule is undoubtedly a well-settled law but does not mean, that 
under no circumstances could articles of the same treaty be 
separated, for if this were the case, then, it would be for 
instance impossible to abrogate parts or part of a treaty alone. 
A partial abrogation of treaty articles is, however, by no 
means excluded by International Law, and we quote here from 
Henry Butler's Treaty-Making Power, Chap. 1, XII., S384. 

§384 Abrogation of treaties, various methods. 

''3rd. By legislation, which while it does not directly in 
terms abrogate the treaty either in whole or in part. . • . 

And in §388 (same chapter), right of abrogation in general. 

" So far as Federal or State Courts of the United States are 
concerned ** no question can be raised to the right of abrogation 
of any treaty, or of any part of any treaty. 

And this is a passage quoted from a letter of Mr. Bayard, 
Secretary of State to Mr. Fairchild, Secretary of the Treasury. 
(Febr. 6, 1888, For. ReL 1888 1, 124.) 

''// one of the contracting powers continues to violate a 
provision of a treaty, the other is justified in regarding the pro* 
vision as suspended temporarily" (38). 

If this then, is the case, if a provision of a treaty can be 
temporarily suspended and part of a treaty can be abrogated, 
then, this goes to show that the several articles of a treaty are 
not inexplicably botmd together and that they can be separated. 

And, furthermore, there is no reason to assume why the 
benefits of a part of a treaty or of a provision could not on 
this ground be rightfully also allowed to a country which has 
a " most favored nation " clause in its treaty with the United 
States. 

Denmark, by selecting that particular provision of the 



(38) Also see Surrogate Silknian's opinion in re Fattosini as stated 
above: "This provision . . . means more favored in respect of the 
particular matter in regard to which a question may arise, and is not to 
be made applicable only in cases where a treaty, taken as a whole, is more 
favorable. 
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treaty with Sweden and Norway (and mutatis tnutandis also 
in the case of Austria-Hungary that particular provision of the 
treaty of Russia) , and by desiring to have the ** most favored 
nation'' clause applied to it, simply served notice on the 
United States that with reference to that matter, and to those 
new attributes and implements of that matter of Consular 
rights embodied in the new treaty, Sweden and Norway and 
Russia respectively were more favored than Denmark or 
Austria-Hungary was. In formally serving this notice by their 
respective Charge and Consul, these two countries, so to speak, 
adhered to the provisions of the treaty of Sweden and Norway 
and Russia, and the positoin of Mr. Cushing, therefore, that 
another party, not a party to the given treaty, can have no 
right under claim of a " favored nation ** clause in its treaty, 
to make selection of a particular article of the former treaty 
and insist on the enjoyment of the advantages to result from 
the performance of the selected article, is untenable, and would 
destroy equally well-settled rules of International Law as the 
rule laid down in Vattel. 

c.) Must Consular rights be incorporated in special treatiesf 
Can they not also figure in treaties of commerce f 

And, further analyzing the following passages of Mr. 
Cushing's opinion, wherein he detaches certain functions and 
proceedings (delivery of deserters from service of other na- 
tions, extradition of fugitives from justice and authority and 
jurisdiction of consuls and commercial agents in regard to 
detentions and surrender of deserters from service or fugi- 
tives from justice) from the automatic and self-executing law 
of nations, and demands the conclusion of separate conven- 
tions, especially as these matters refer to political relations of 
other nations rather than to commerce and navigation, we 
find that he then finally discusses the rights vested in Federal 
Government. These rights refer to certain rights of persons in 
contra-position to the rights reserved to the respective states, 
rights of jurisdiction to cause persons charged with certain crimes 
who flee from one state to the other to be arrested, and to be 
delivered up by extradition to the original state, where such crime 
has been committed, and to the " per analogiam " right of Federal 
Government to stipulate treaties with foreign countries in r^;ard 
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to extraditions of fugitives from justice from another foreign 
country to the country where the crime has been committed. He 
then says: ''because of the extended treaty-making power in these 
matters of extradition of either fugitives from justice or deserters 
from service^ numerous treaties had been made bearing on these 
questions" and because the respective stipulations ''stand upon 
the particular treaty of which they are a part, are not to be held 
as being comprehended by relation in the ' most favored nation ' 
clause." 

Upon examination of the above we find that the position 
taken by Mr. Gushing in restricting the applicability of the 
''most favored nation" clause is rather founded on formal 
grounds only. He requires the conclusion of special treaties for 
each and every category of matter that comes within the scope 
of the treaty-making power. This would be a heavy tax on the 
international economy of the various countries and would soon 
play havoc with the respective state departments, if they were to 
urge the conclusion of new treaties and conventions with all the 
different countries w**^-^ form the concert of nations whenever 
something new happened, some new progress and reforms would 
be achieved in the international relations of nations. Is it not a 
matter of formal expediency and convenience to have one treaty 
made comprehending and incorporating all subject matters that 
might be stipulated in seperate treaties? We think it is. 

De Martens (39) has classified commercial treaties as con- 
taining three kinds of classes: 

1.) those relating to the subjects or citizens of the con* 
tracting powers in regard to their civil rights; 

2.) those relating to rights reciprocally granted to the ob- 
jects in all that concerns navigation; 

3.) those which concern commerce properly speaking. 

As the clause of the most favored nation covers commerce, 
navigation and the rights of subjects and citizens, we may expect 
to find it in treaties of all these classes. 

e.) Concluding remarks. 

This opinion was rendered to decide solely, whether in the 
absence of a specific treaty, the restoration of foreign seamen 

(39) De Martens Droit International, Tome II., pp. 314-315. 
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deserting from a foreign vessel and delivery up to their respective 
Consul can be effected by the foreign country's government in 
whose port the foreign vessel called, if the claim to such delivery 
was made under the " most favored nation " clause. 

But, furthermore, the arrest of foreign seamen is an inter- 
national affair and Vattel maintains the position that " the law of 
nations is the divine law applied to international affairs/' (Law 
of nations prelim., §§ 6, 7.) And being therefore a matter 
of this divine law applied to international affairs, it belongs to 
the particular domain of a Consul, and is within the scope of his 
"exclusive, ordinary functions/* (See Cushing's opinion above 
til re American ships in foreign ports of 1856.) The assumption, 
therefore, is not justified that it represented a special favor 
or concession which had to be bargained and paid for and could 
not be conceded to a foreign country under the " most favored 
nation '' clause except for an equivalent concession, which under 
the supposed particular character of the fayor would have to 
be done by means of a separate and special treaty. 

We may add with reference to all that is contained in the 
last paragraph of Mr. Cushing's opinion that in the light of the 
progressive 20th century the bargaining for an implement of 
comity, of the law of nations is anyway objectionable, that the 
increasing improvement of international relations between the 
various nations and people of the world must exercise an in- 
creasing tendency to eliminate all formal and other unnecessaiy 
obstacles in the intercourse of foreign nations. 

The Consul may not be such a public minister as Attomey- 
Cieneral Butler stated in 1835 (Vol. II. p. 725) as to be entitled 
to the privileges appertaining to that character, but he is certainly 
one of the guardians of international peace to whose particular 
province is entrusted the carrying out of the international treaty 
provisions. Whether he claims his rights and powers under the 
comity of nations, under the legislation, under a treaty or under 
the "most favored nation" clause of a treaty, they should be 
conceded to him by the local authorities and Courts to whom 
in performance of his duties he may have to apply, in the friendly 
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spirit that should prompt us all to lend a hand to the advancement 
of peace between nations (40). 

(iO) At the conclusion of this chapter I would like to make a few 
remarks in a footnote as to the belief of certain people tiiat a distinction 
is to be made between treaties, which in their respective ** most favored 
nation" clause merely mention "liberties, prerogatives, immunities and 
privileges granted to functionaries of the most favored nation " and such 
as in addition to their general grant contain an additional clause, namely, 
" or may hereafter be granted. Almost all writers of International Law. 
agree that such a differentiation would be wrong. The idea of a " limited 
to the present " system is unknown. 

Mr. Hombeck (op. id, p. 63, 64, 66) reviews the opinions of the 
various writers on this item. We quote from there Mr. Visser^s ppinioiii 
which in our own belief covers the point admirably: Mr. Visser declares 
that the fact of the appearance of the express stipulation in certain 
treaties does not justify the^ argument that it forms thereby an exception 
to the general rule. One might as well argue, he says, that the persistent 
repetition of this provision in treaties containing a detailed elaboration 
of the clause is the proof of its general acceptance. Furthermore, treaties 
of commerce are meant to have and must have their effect on the future — 
why maintain that this one clause refers only to the present and the past ? 
The clause, interpreted in this way, loses its greatest value. "'Most- 
favored-nation' treatment must mean treatment upon the footing of die 
nation most favored at any moment" 



Consular Treaty Rights. 181 

VI. 

CONCLUSION. 

We have in the preceding chapter reviewed the existing treaty 
provisions between the United States and foreign countries regu- 
lating Consular rights, powers, inununities in general, and in 
particular in their relation to the administration of estates of 
their countrymen. We have then examined some of the Court 
decisions which were rendered in the Courts of eleven states of 
the Union, also in the Federal Courts and dealt with these treaty 
rights, their application, their interpretation and their limitation. 

In a following chapter we have then discussed the two leading 
doctrines on the so-called " most favored nation " clause in par- 
ticular relation to the effect on the extension of such Consular 
rights. 

This last chapter will in a general way discuss certain funda- 
mental questions as to the treaty-making power in the United 
States and the construction and interpretation of treaties, again 
with a special view to Consular rights acquired by virtue of 
treaties. 

Rights, powers, privileges and immunities of Consular- 
Officers are founded on three principle sources: on comity, that 
is law of nations, on legislation and on treaty-provisions. The 
rights acquired under the ** most favored nation " clause are treaty 
rights pure and simple, which for reasons of expediency and 
formal economy are not contained in separate treaties of the same 
country with the same country, but are gathered from the treaties 
of all countries with one and with other countries. Thus, these 
rights are undoubtedly subject to a tendency of augmentation and 
multiplication, as every new treaty may add some new right or 
function and this succession of rights is merely limited by the 
limitations of the treaty-making power itself. 

Who should make the treaties in the United States, who 
should be entitled to contract and interpret them, such and similar 
questions have often and from the beginning of times occupied 
the minds of the leaders of this country. 

So in Marshall's life of the First President of this Great 
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Country (1), we find the foUowing noteworthy expressions from 
the man who first laid the foundation to a strong, free, consoli- 
dated, unified oommonwealth by linking the compact of the 
thirteen independent states : " America must appear in a very 
contemptible point of view to those with whom she was endeavor- 
ing to form commercial treaties, without possessing the means 
of carrying them into effect. They must see and fed that the 
Union, or the states individually, are sovereign as best merits their 
purposes. In a word, we are a nation today, and thirteen to- 
morrow. Who will treat with us on such terms ? '* 

Another remarkable utterance is found in the Federalist (Na 
22 ; 1, Kents Commentaries, Lecture 20) : '' Laws are a dead letter, 
¥rithout Courts to expound and define their true meaning and 
operation. The treaties of the United States to have any force 
at all, must be considered as part of the law of the land. Their 
true import, so far as respects individuals, must, like all other 
laws, be ascertained by judicial determinations. To produce uni- 
formity in these determinations, they ought to be submitted, m 
the last resort, to one supreme tribunal, and this tribunal ought 
to be instituted under the same authority, which forms the treaties 
themselves. These ingredients are both indispensable. If there 
is in each state a Court of final jurisdiction, there may be as many 
different final determinations on the same points as there are 
Courts. There are endless diversities in the opinions of men. 
We often see not only different Courts, but the judges of the 
same Court differing from each other. To avoid the confusion 
which would unavoidably result from the contradictory decisions 
of a number of independent judicatories, all nations have found 
it necessary to establish one tribunal paramount to the rest, pos- 
sessing a general superintendence, and authorized to settle and 
declare in the last resort an uniform rule of justice. This is 
the more necessary when the frame of the government is so 
compounded that the laws of the whole are in danger of being 
contravened by the laws of the parts. The treaties of the United 
States under tiie present confederation are liable to the infractions 
of thirteen different legislatures and as many different Courts 
of final jurisdiction acting under the authority of the legislatures. 



(1) Marshall's Life of Washington, 71, 78, North Am. Review, Oct, 
1887, p. 857. 
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The faith, the reputation, the peace of the whole Union, are thus 
continually at the mercy of the prejudices, the passions and the 
interests of every member, of which these are composed. Is it 
possible under such circumstances, that the people of America will 
longer consent to trust their honor, their happiness, their safety 
on so precarious a foundation?" 

We may say that in these two utterances are revealed the 
conscience and the anxieties of the people of the whole United 
States, to establish firm principles, whereby the solemn character 
of sacred inviolability of treaties with foreign nations could best 
be safeguarded. And the Constitution of the United States which 
has established these safeguards and bulwarks of the faith and 
honor of the whole nation bears the marks of the conscience of 
the whole people and their respective anxieties. 

Article I., Section 10, Clause 1 of the Constitution of the 
United States thus decrees, that (a) " No state shall enter into 
any treaty, alliance or confederation . . • (b) No state shall, 
without the consent of congress . . . enter into any agree* 
ment or compact with another state or with a foreign power . . . 

Article II. He (the President) shall have power by and 
with the advice and consent of the senate to make treaties, pro- 
vided two-thirds of the senators present concur. (Article II., Sec- 
tion 2, Qause 2.) 

Article HI. The judicial power shall extend to all cases, in 
law and equity, arising under this constitution, the laws of the 
United States and treaties made, or which shall be made under 
their authority.'* 

We attach to these fundamental rules of the Constitution of 
the United States the following pertinent remarks of Mr. Charles 
Henry Butler (Treaty-Making Power of the United States, Chap. 
XVI, §462) : " The Constitution provides that the President 
shall makt treaties by and with the consent of the Senate. This 
was construed by some, in the earlier days of our government, as 
meaning that the advice of the Senate should be taken by the 
Executive, before the treaty was negotiated; the consent to be 
given after it has been made. The impossibility, however, of ob- 
taining an expression of opinion in advance of the negotiation of 
the treaty has caused that plan to be abandoned. Treaties are 
now concluded by the Secretary of State, who acts for the Execu- 
tive in regard to all foreign relations, or through commissioners 
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appointed by, and representing the President, but generally re- 
ceiving their instructions through the State Department." 

This is particularly relevant in connection with the construc- 
tion and interpretation of treaty texts as to the relative value and 
significance that is to be attached for instance to the opinions of 
State Secretaries on Consular rights and treaty rights. 

Before proceeding, however, to these questions of specific 
interest within the scope of this study, we would like to dwell 
further on a few authorities with reference to the general relation- 
ship of Central Government and State Sovereignty in matters of 
treaty law. 

" Under the terms of the tenth amendment to the Constitu- 
tion, treaty making is prohibited to the states, a// power which is 
not delegated by the Constitution to the Central Government in 
regard to the making of treaties is reserved, not to State Govern- 
ments, but to the people, . . . The power can, and must, 
therefore, be exercised by the Central Government to its complete 
extent, except so far as the fundamental limitations exist, that is 
that the general elementary rule applies that a constitutional gov- 
ernment which derives its power from the people must exercise 
the plenary powers delegated to it in such manner that the trust 
reposed by the people in the government, which they have created 
for their own benefit and protection, is not betrayed or abused." 
(Charles Henry Butler op. id. §457 of Chap. XVI.) 

" Thomas Jefferson is credited with the statement that the 
United States could not exercise its treaty-making power in re- 
gard to matters wholly within State jurisdiction to any greater 
extent than Congress could exercise its legislative powers. In 
this respect, however, he has certainly been overruled by the 
Supreme Court, for that tribunal on numerous occasions has dis- 
tinctly held that the treaty-making power could, and did, " regu- 
late the descent of property, as well as other matters under state 
jurisdiction, and that in doing so it can supersede all conflicting 
state laws, which congress in the absence of treaty stipulations 
could not possibly do by ordinary legislation." (Charles Henry 
Butler op. id. Chap. XVI. § 467.) 

How far can the treaty-making power of National Central 
Government extend? Can treaties made by National Govern- 
ment encroach upon the rights of the states? We believe that 
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nobody is better qualified to answer these questions than the 
former Secretary of State, Mr, Elihu Root, whose long training 
in the handling of the foreign affairs of the United States has 
gained him a most thorough and genuine conception of the great 
importance, that must of necessity be attached to the relations 
with foreign countries. One may, perhaps, appropriately compare 
the part to be played by the country in the ministration and hand- 
ling of its foreign affairs to that of the lady of the house, who 
will not only dress in her best attire to receive her visitors and 
in an equally good attire go out to return these calls, but will do 
everything within the limit of her purse and household to gather 
friends around her, disseminate her own refinement and culture, 
receiving theirs in return. Such exchange made in a frank, dis- 
passionate spirit of mutuality cannot but bring the best results to 
everybody concerned. 

Mr. Root (2) in referring to the declaration of the Supreme 
Court of the United States that the treaty-making power extends 
to all proper subjects of negotiation between our government and 
the governments of other nations, and that, as expressed in the 
Constitution, it is in terms unlimited, except by those restraints 
which are found in that instrument against the action of the gov- 
ernment or of its department, and those arising from the nature 
of the government itself, and of that of the state, and that with 
the exception of not authorizing what the Constitution forbids, 
nor authorizing a change in the character of the government, or 
in that of one of the states or a secession of any portion of the 
territory of a state without its consent, held that " it can not be 
perceived that there is any limit to the questions which can be 
adjusted touching any matter which is properly the subject of 
negotiation with a foreign country." 

And further : " To secure the citizens of one's country 
against discriminatory laws and discriminatory administration in 
the foreign countries, where they may travel, or trade, or reside, 
is, and always has been, one of the chief objects of treaty making, 
and such provisions always have been reciprocal. During the 
entire history of the United States, provisions of this description 
have been included in our treaties of friendship, commerce and 



(2) Mr. Root's address before the American Society of Interna- 
tional Law, April 19, 1907, referred to in §156, 182 p., Devlin. 
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navigation with practically all other nations of the world. Such 
provisions had been from time immemorial the subject of treaty 
agreements among the nations of Europe before American inde- 
pendence ; and the power to make such provisions was exercised 
without question by the Gmtinental Congress in the treaties which 
it made prior to the adoption of our constitution/' Mr. Root said, 
'' that it was not open to doubt, that when the delegates from the 
thirteen states conferred the power to make treaties upon the New 
National Government in the broadest possible terms and without 
any words of limitation, the subjects about which they themselves 
had been making treaties then in force were included in the 
power." 

He then quoted the language of Mr. Bancroft Davis, sum- 
marizing the provisions of the Prussian Treaty. ** * The favored 
nation ' clause put Prussia on the best footing in the ports of 
Charleston, Boston, Philadelphia and New York, no matter what 
the legislatures of South Carolina, Massachusetts, Pennsylvania 
or New York might say." • • . Mr. Root took the view that 
inasmuch as the rights, privileges and immunities to be given to 
foreign subjects in the United States and to American citizens in 
foreign countries form a proper subject of treaty provision 
within the limits of the treaty-making power, and inasmuch as 
such rights, privileges and immunities may be accorded in con- 
travention of the laws of any state, it necessarily follows, that 
the treaty-making power alone has the authority to determine 
what shall be those rights, privileges and immunitiesl *' No state," 
said he, "can set up its laws as against the grant of any particular 
fight, privilege or immunity any more than against the grant of 
any other right, privilege or immunity. No state can say, a 
treaty may grant to alien residents equality of treatment as to 
property, but not as to education, or as to the exercise of religion 
and as to burial, but not as to education, or as to education, but 
not as to property or religion. That would be substituting the 
mere wUl of the State for the judgment of the President and 
Senate in exercising a power committed to them and prohibited 
to the State by the Constitution ••.''(§ 168, p. 186, Devlin, 
Treaty-making Power.) 

But perhaps those who represent extreme ''nativist*' views, in- 
sisting upon unqualified and unlimited State Sovereignty might 
say, that even, in admitting the treaty-making power of National 
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Government, the question open to doubt in their mind is, whether 
the significance of the treaty itself is not overrated, because a 
treaty should and could not interfere with the inherent facilities 
of every country and every people to self-develop and self-expand 
their rights, upon which their well-being and prosperity hinge. 
International Law and its commentators have answered these 
queries in that sense that treaties cannot be violated or discon- 
tinued unilaterally, simply, because one of the contracting powers 
would find out in a later course, after the conclusion of the 
treaty, that it can not carry out one or the other provision, because 
it would mean too great a hardship. 

Mr. Geffcken, one of the greatest champions of International 
Law repudiates the assumption of Hef ter, that a treaty becomes 
null, if it is in contradiction with the welfare of the people. He 
also denies the right to any one state (meaning " state " in the 
general international sense) to free and disengage itself from 
treaty obligations alone, unilaterally, simply because they may 
prevent its facility of development. 

Fiore ( Volkerrecht §98) maintained that " all treaties are to 
be looked upon as null, which are in any way opposed to the de- 
velopment of the activities of a nation, or which hinder the exer- 
cise of its own natural rights." But, treaties are made by the own 
free will of independent states and not in anyway with designs 
to check the exercise of the natural rights of their people or re- 
strain their welfare and prosperity. If they should have such an 
unintended effect, then, this would be due either to the misappre- 
hension and wrong conception of those who were the executive 
agencies and advisers of the treaty-making powers on the wishes, 
needs and rights of the people or else the conflict would be the 
outcome of misguided activities of the people themselves. In 
either case, however, the treaty, even if abrogated, would prob- 
ably obviate the conflicting interests in a temporary manner only, 
for in our days of continuous interchange of relations between 
all nations and of continuous expansion of the world trade, no 
country of the world could afford to remain isolated, shut off the 
rest of the world, like the man in the lighthouse at high sea, who 
sees every ship pass by, but is left by them at the mercy of his 
own resources. But, treaties cannot be shaken off with a simple 
twist of the hand, they are made to stabilize international rela- 
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tions and insure the safekeeping of international trade and of the 
rights of the citizens of contracting countries. They will and 
must stand in spite of the imaginary, or even real harm they 
may have caused to a limited number of individuals, for in treaty 
law more than anywhere else the interests of the few have to be 
subordinated to the greater interests of the whole community of 
mankind. 

Tayhr (§ 397 p. 402 International Public Law) takes a stand 
against Fiore's and Hef ter's views above expressed : " If such 
dangerous assumptions were tenable, it would be difficult to 
understand why treaties of a certain kind should be made at all " 
and according to Holtzendorff (Guide of International Law § 26), 
'' no civilised country wiU sign a treaty unless it has the intention 
and means to enforce the treaty provisions/* Uncivilized or semi- 
civilized states often think that they are not bound to keep good 
faith in their relations with foreign people even if they decide 
themselves to sign treaties. Good faith, however, is the chief 
element of international compacts. " Pacta privatorum tuetur jus 
civile, pacta principum bona fides/* (Bynkershoek, Quaest 
juris publici II. 10.) 

And we could go on citing such and similar utterances by 
prominent publicists and statesmen professing an international 
mind and culture, but these will serve the purpose of our study 
to sufficiency. 

What we next propose to examine is what happens, if a 
treaty is violated. Are the states or the National Government to 
assume the liability for the damage caused thereby, both real in 
the sense of pecuniary injustice and loss, and moral as to loss of 
international prestige and honor? 

When in connection with riots and mob violence, whereby 
Italian aliens were injured in life and property the Marquis 
Rudini inquired of Mr. Blaine, Secretary of State, what he pro- 
posed to do to enforce Italian Treaty rights, Mr. Blaine replied 
(April 14, 1891) : "The Marquis Rudini may be assured that 
the United States would recompense every Italian subject who 
might be wronged by the violation of a treaty to which the faith 
of the United States is pledged." There is a famous case to illus- 
trate the working of international justice in connection with the 
violation of Consular treaty rights called VergUs Case. (Re- 
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ported in House Misc. Documents, 1893-4 page 4390^ History 
and Digest of International Arbitrations ; also in Moore's Inter- 
national Arbitrations 390.) In this case the Surrogate Court of 
New York City dismissed the petition of the Peruvian Consul for 
letters of administration upon the estate of Jean del Carmen 
Vergily deceased, and ordered the effects of the estate turned over 
to the public administrator. The matter was thereupon referred 
by the Peruvian Minister to the Department of State and Attor- 
ney-General Black (Vol. IX. Att.-Gen. P. 383) gave out the fol- 
lowing opinion in substance (August 2, 1859) : After setting 
forth that some personal property which deceased had with him 
at the time of his death was brought back from the steamer on 
board of which Vergil (or Vargil) had died and deposited with 
the Public Administrator he continues : " By virtue of the Per- 
uvian Treaty the Peruvian Consul at New York was, ex officio, 
the administrator of the estates of his countrymen and entitled to 
the possession of the goods which the public administrator took 
and administered. The Consul had a right of action to recover 
the goods or their value." ** But instead of bringing a suit he 
applied to the State Department for compensation." Mr. Black 
thought that the State Department should dismiss his application 
because the treaty makes no promise that the government of the 
United States will put the personal property of a deceased Peruv- 
ian into the hands of the Consul, or else pay him the price of it 
. . . The act of the Steamship Company and of the public 
administrator, in detaining the goods of the decedent from the 
Peruvian Consul, was unlawful, according to the attorney-gen- 
eral and a wrong which may justly be complained of. The only 
error of the Consul and the Minister consisted in seeking redress 
where there is no authority to furnish it. " It appears," so the at- 
torney-general continues, " that the district attorney of the United 
States in pursuance of the State Department's instructions, tend- 
ered his services to institute proper proceedings, but, that the 
Minister distinctly refused to allow the bringing of an action. If 
this refusal be persisted in, I know not what more we can do in 
this case." In the course of events, however, a commission of 
arbitration was appointed and by its unanimous decision the 
United States was required to pay to the representatives of said 
estate the full value of the assets, which had been unlawfully 
withheld from the Peruvian Consul. The text of the finding of 
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an execution by the Court upon the private effects of the Consul* 
General. I enclose for your information a copy of the statement 
of the case, prepared by the Consul-General for Mr. White and 
a letter addressed by Mr. White to the Consul-General on Sep- 
tember 3, 1906. Mr. White was able to arrange with the minister 
of foreign affairs that no action should be taken by the lawyers 
of Mrs. Dawes Rose on the writ of execution until the judg- 
ment of the Court of Cassation, to which the case had been 
appealed, should be rendered 

The judgment of the Court of Cassation was rendered on 
the 4th of February last After reciting the facts the Court of 
Cassation takes up the finding of the lower Court and on the 
first count observes : *' That the judgment in appeal held that de 
Castro, when he paid Mrs. Rose the 184 lire, did not act as Con- 
sul-General, but as agent of the Johnson heirs, and stated that 
the agency being void de Castro had no right of action. But the 
tribunal forgot to state the reasons for which it a£Brmed the exist- 
ence of a supposed agency, nor did it give any, which in its 
opinion deprived de Castro from his character of Consul, when 
he acted in the interest of the Johnson estate in the absence of 
the heirs. The tribunal only said that in order to retain his 
official capacity it was not enough that he should have written 
on official paper bearing the Consular heading and signed with 
his own due qualification, but the tribunal was not able to desig- 
nate what other acts, forms or signs should have been necessary 
in order that his diplomatic qualification be considered as super- 
seding that of any private individual in making his demand and 
in his asked for intervention in the affairs of the Johnson estate. 
It was necessary to bear in mind that Mrs. Johnson died intes- 
tate and that her heirs were not only her two children present at 
her death, but also the husband and two other children absent 
from Rome, and also that the former left Rome two days after 
the death. 

'' The judgment is, therefore, defective for the two reasons 
above stated. 

''Upon the second finding the Court observes: That the 
tribunal has erroneously defined the capacity of Consul de Castro 
declaring him a private attorney. The American Consul paid the 
amount not due to Mrs. Rose, when none of the Johnson heirs 
were in Rome, that is, two days after their departure, and the Con- 
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sul paid as G)nsul representing the Johnson estate ; he paid as ad- 
ministrator of affairs and not as an attorney of private individuals 
or as a private individual, not as a third party, but as a true and 
lq[itimate representative of the persons interested by virtue of 
the capacity inherent to his Consular-Office; therefore, as such 
and as gestor negotiorum recognized by the conventions, he paid 
184 lire not due to Mrs. Dawes. He holds, therefore, the conditio 
indebiti^ and even though at the time of their departure two of 
the five Johnson heirs told Mrs. Dawes that she might apply to the 
Consul for the settlement of her claims, they did not by that 
appoint de Castro as their private attorney, but as the legal repre- 
sentative of the estate, and as such, indeed, he intervened, and it 
is not presumable that he divested himself of his quality precisely 
when he had to carry out acts inherent to his legal functions and 
comprised in the sphere of his office. 

" In r^;ard to the third finding, it is observed that the funda- 
mental error of the judgment lies in having denied that the Con- 
sul-General had, by virtue of the law and the treaties, the power 
to bring before an Italian magistrate and without special power 
from the heirs, an action for the recovery of an undue payment 
interesting the estate, said action being directed to reestablish the 
integrity of the estate as it was left. 

''The judgment miscomprehended the Consular convention 
established between the United States of America and Italy in 
1878, securing for the contracting parties the treatment of the 
most favored nation and empowering by right the Consuls to 
represent judicially in certain cases the estates of their respective 
citizens, whether one considers France by her convention of July 
26, 1862, or Russia by her convention of April, 1875, to be the 
most favored nation. It is a fact that by virtue of Article 9 the 
powers of the Consuls are established as follows: (a) To place 
and remove seals; (b) to prepare inventories; (c) sell perishable 
goods; (d) to care for and deposit funds and incomes of the 
estate; (e) to ascertain, to collect, and to settle claims; (f) to 
administer and to represent also judicially the estate; and to this 
effect the convention adds : 

*' In all questions arising from the publication, administration 
and liquidation of estates of citizens of one of the two countries 
in the other the respective Consul-Gcnerals, Consuls and Vice- 
Consuls will represent by full right the heirs and shall be recog- 



194 Consular Treaty Rights. 

nised officiaUy as their attorneys without being obliged to justify 
their mandate by a special power. 

" They may consequently appear in person or by attorneys, 
chosen among such as are so authorized by the legislation of the 
country, before the competent authorities, to take charge in every 
case concerning the estate of the interest of the heirs, by prose- 
cuting their rights or answering the claims against them. 

'^From these words the understanding clearly arises that 
when the succession of a foreigner is open in Italy it is the Gm- 
sular representative of the foreign nation itself who undertakes 
for him to do everything, and not only to administer his property 
but to liquidate it in order to be able to hand it over to the heirs 
within a period of time of not less than six months. This is the 
scope of power, which the national law assumes towards its own 
citizens, and this is the scope of power dd^iated by the nation in 
its turn to its Consular- Agent. 

'' For this reason it is obvious that the Consul, during the 
period of liquidation, may also bring an action for the recovery of 
unlawful payments. From the moment that he is the admini- 
strator and the legal representative of the estate in Italy, in the 
absence of heirs and in cases contemplated by the conventions, 
it follows that judicially in him resides the universum ius and that 
during that period he may or should bring any action in Italy in- 
teresting the heirs. 

'' Whereas by these arguments it appears useless to ex- 
amine the last motive the judgment must be aimulled and so il 
is decided/' 

" I have, etc . . . 

Lloyd C. Griscom. 
( Inclosure-Translation) . 

Facts. 

At the end of 1904, a Mrs. G. I. Johnson, an American 
citizen, located in Rome, with two of her children, at the pension 
kept by a Mrs. Dawes Rose. On the 26th of January, 1906, Mrs. 
Johnson died from pneumonia, and two days later Mrs. Dawes 
presented to the son of the deceased a bill made out to his name 
and including board and disinfection of the room, disinfection 
amounting, it was claimed, to 184 lire. 

"Mr. de Castro, Consul-General of the United States by 



Consular Treaty Rights. 195 

letter of January 28, 1905, sent to Mrs. Dawes 579 lire, the ag- 
gr^;ate amount of the bill of Mrs. Johnson. Having ascertained, 
however, from the health office, that no disinfection had been 
applied for, nor had been made by said office, and that such dis- 
infection was not compulsory in view of the disease, he cited Mrs. 
Dawes before the royal pretore of the third district of Rome 
demanding restitution of die 184 lire paid by mistake, and he of- 
fered to prove that said sum had been demanded from him by Mrs. 
Dawes as representative of the Johnson heirs. Mrs. Dawes ob- 
jected that the matter was a private one of Mr. Johnson's and not 
one concerning the estate of deceased, and that consequently the 
Consular convention could not be properly applied to the case; 
even though Mr. de Castro, when paying, had exercised his official 
function his powers were at an end and the claim of repa}rment 
should be made, if at all, by the Johnson heirs or by a duly em- 
powered attorney ; finally that the present case was one of those 
contemplated by the conventions. So much for lack of right of 
action. As to the merits, the demands of de Castro were said 
to be without foundation/* 



There are just one or two questions more to be discussed 
in this connection. Who has the power to interpret treaty pro^ 
visions? We have seen that under the Constitution of the United 
States the judicial power shall extend to all cases arising under 
treaties made or which shall be made under the authority of the 
United States. But how does this rule work out in practice ? 

We will examine this question with reference to both the 
European and American theories virtually maintained. Accord- 
ing to the European theory the official interpretation of treaty 
provisions is as a rule contained in special protocols accompany- 
ing such treaty or is embodied in letters, exchanged between the 
two governments constituting reciprocal declarations. If no 
official interpretation was given, then, it devolves upon the legis- 
lature of each state to establish rules. In France, for instance, 
this is never effected by the Courts, the power of authentic in- 
terpretation of governmental acts being reserved to the adminis- 
trative State authorities, in Switzerland to the Federal Council. 
Courts also, of course, have not only the right, but the duty to 
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interpret treaty provisions, if in the course of a lawsuit such treaty 
provisions are brought to their attention, that is, if they have to 
take judicial cognizance of same. However, these judicial in* 
terpretations would have a reloHve value only and would in the 
future not even be binding upon the Q>urt itself. They have 
more or less the nature of commentaries only, whereas an abso- 
lute, official and obligatory interpretation of treaty provisions, 
binding both judges and all citizens, can be effected by a political 
agency of the government only. (See Bonfils, Droit International 
Public, p. 466.) 

In Butler (op. id. foot-note to § 463, chap. XVI) we find 
the following passage per analogiam to the forqp>ing passage 
from European International Law. ''When the foreign offices 
of two countries agree in a matter and reduce it to writing, it 
is often called a protocol. It is not, so far as the United States 
is concerned, a treaty, and does not become the supreme law of 
the land. How far it is binding upon the national conscience, 
is a political, and not a legal question." 

And with reference to the construction of certain treaty 
clauses we find the following passage in J. C. Bancroft Davis 
(Introductory Notes, p. 1227-1229 U. St Treaties and Conven- 
tions, 1887): ''The effect of these clauses is more often the 
subject of diplomatic correspondence, than of judiciary inquiry, 
as the Courts cannot extend by judicial decisions the operation 
of a treaty against the construction placed thereon by the political 
department.'* 

Devlin (Treaty-making Power, p. 94., § 94), however, holds 
that "it is the peculiar province of the Courts to construe a 
treaty and except in purely political cases. Congress possesses no 
constitutional power to settle rights arising from a treaty or to 
affect titles already granted by the treaty itself The question as 
to whether the political department has a preferential power in 
r^;ard to the construction of treaties is here not discussed. 

Have the Courts themselves voiced their opinion in a 
matter which, it seems, reg^ds them personally, so to speak? 
They have. We quote here the Syllabus from Whitney vs. 
Robertson, 184 U. S. 194, 8 Sup. Ct. Rep. 466, 81 L. ad. 386 ; 
Taylor vs. Morton, 3 Ct. 464, Fed. Cas. No. 13799. " If the 
action taken by the Legislative Department is not satisfactory to 
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the country with which the treaty has been made it may adopt 
such measures as it deems proper for the protection of its in- 
terests, but it is beyond the powers of the G^urt, to give any 
redress. The Courts cannot determine whether the legislation 
of Congress was justified or whether the nation complaining has 
just cause to complain. The decision of questions of this charac- 
ter belongs to the Diplomatic and Legislative Department of the 
Government, and not to the Judiciary/' 

And in Doe vs. Braden, 16 How. 635; Fellows vs. Black* 
smith, 19 How. 366 ; '' On the other hand the Courts of the United 
States cannot question the power of the other party to a treaty 
to do certain acts, when he has been treated as having the power 
by the President and Senate.'^ 

Hence, it would seem, that the United States' Courts are 
inclined to concede to the Diplomatic and Legislative Depart- 
ments of the government, at least the preferential, if not the ex- 
clusive, power to give official interpretations of treaty provisions. 
This does not alter the question of judicial construction. In- 
terpretation is the process through which the meaning of particu- 
lar terms is explained by reference to local circumstances and 
idioms which the f ramers had in their mind at the time, whereas 
construction is the process through which the general sense of a 
treaty is derived by the application of the rules of logic to what 
appears upon its face. (See Taylor, International Public Law, p. 
395, § 377.) 

This latter power the Courts have indeed claimed as their 
province. For reference see in Wilson vs. Wall, 6 Wall 83, 84: 
" So long as treaties are declared valid, any reference of any kind, 
or any opinion expressed as to other or supposed conditions, 
under which the treaty might have been declared invalid, would 
be merely speculative, purely obiter, and not binding upon the 
conscience of the Court, whenever such conditions should come 
before the Court in fact and not in theory. It has also been 
held that, although the judicial department has no treaty-making 
or legislative power, it is the peculiar province of that department 
to construe treaties and statutes, when a case shall arise between 
individuals.*' 



Summarizing all that has been said in this and the preceding 
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chapters, we believe that we are right to assert that bodi b^ 
virtue of fundamental rules as laid down in the Coostitution of 
the United States and also based upon the theories generally ac- 
cepted in the majority of coimtries, both in Europe and in the 
United States, the making, that is, negotiating of treaties and 
their official authentic interpretation is, and has been in the past, 
the particular domain of the State Department and of the State 
Secretaries. It seems to me, therefore, that to their opinion, as 
contained in their reports to the Presidents of the United States 
or else in their notes to the American or Foreign Diplomatic 
Representatives and their interpretations of treaty provisions and 
treaty rights as well, as of all matters pertaining to foreign re- 
lations and foreign service, relatively greater weight of authoritjr 
is necessarily to be attached, than to any other opinions express/^ 
on the same subject, just as this is done in pari materia in our 
countries in Europe. It is through the State Department and 
the Ambassadors, Ministers or Consuls abroad that the United 
States communicated with our countries and their governments 
and has communicated in the entire past and, mutatis mutandis, 
this is also the case in reference to the foreign countries and 
their .intercommunications with the United States. What the 
State Secretaries have in the past said or written to the foreign 
countries was accepted there as the message of the government 
representing the people of the United States and from this pomt 
of view, I believe, that with reference to the particular subject 
matter of whether Consuls have or have no rights to administer 
on the estates of their deceased countrymen, the words of Mr. 
Marcy, Secretary of State, as incorporated in his note to Mr. 
fcVspinwall, (Aug. 81, 1865, 44 M. S. Dom., Let. 270), wfll stand 
as the most authentic opinion ever expressed on the question at 
bar : '' The Consuls of the United States are authorized and re- 
quired to act as administrators on the estates of the United 
States citizens dying intestate in foreign countries and leaving no 
l^ial representatives or partners in trade. Indeed, this is one of 
'the most sacred and responsible trusts imposed by their office, 
and in this respect they directly represent their government in 
'protecting the rights and interests of the representatives of de- 
ceased citizens. The Consul of the United States, therefore, was 
the only person who could l^fally touch the property left by the 
deceased Parsons. It was his duty to deposit the proceeds thereof 
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in the treasury of the United States and there to await the de- 
cision of the proper authorities as to its final disposition.'' (Also 
m Whart Law Digest, 782.) 

But, the question might rightfully arise whether such a rig^t 
of protection of the Consuls of the United States abroad and per 
anatogiam of foreign Consuls in the United States is not in some 
way in conflict with the generic right of every State to protect 
and safeguard the interests of all citizens and foreign residents 
alike and this is moreover one of the fundamental guaranties 
mutually given and taken by each contracting power in all re- 
spective treaties. This is what Prof. Pomeroy says on this sub- 
ject : '' It is only, when its citizens are abroad, within the territory 
or under the jurisdiction of other powers, that its right to protect 
assumes the character of an international right Under these 
circumstances it is plain, that the right of one State to protect its 
citizens, and of the other State to exercise jurisdiction over all 
persons and things physically within its territory, are, to a certain 
iextent, antagonistic, and that one must be a limit upon the other. 
Perhaps I should express myself with greater accuracy by saying 
that the right of protection is a limit upon the right of juris- 
diction, for the former can in no case, except as the result of 
positive treaties oust the latter, but can only control its exercise. 
In other words, the essence of this right of protection consists 
in the ability which every State has of requiring that the juris- 
diction over its own citizens, which may be exercised by other 
States, in whose territory those citizens may be found, shall be 
exercised in a regular, legal, just and impartial manner. This 
general principle is perfectly well settled, the difficulty is in its 
application/* (Lectures on International Law in Time of Peace 
by J. N. Pomeroy, 1886, p. 248, Chap. VI, § 205.) 

The writer of these lines, who was so often in the past in a 
position personally to gather experience concerning such matters, 
believes, that conflicts of this kind, if they may arise at all under 
the existing treaties or otherwise, with an honest and fair co- 
operative spirit always can and will be easily overcome. He 
believes that this result especially will be obtained by a gradual 
training of what is called the international mind. There is hardly 
anybody better qualified as an exponent of this international mind 
in this country than the President of Columbia University, Mr. 
Nicholas Murray Butler. His splendid address at the eighteenth 
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annual Lake Mohonk Conference on intematbnal arbitratk>n oo 
May 15, 1912, well commands the attentk>n of students of In- 
ternational Law. This is what he partly said : ** We must learn 
" to bring to the consideration of public business in its inter- 
" national aspects, what I may call the international mind, and the 
"international mind is still rarely to be found in high places. 
** That the international mind is not inconsistent with sincere and 
" devoted patriotism is clearly shown by the history of the great 
liberal statesmen of the nineteenth century, who had to deal 
with the making of Europe as we know it. If Lord Palmerston 
had the international mind not at all, surely Mr. Gladstone had 
'' it in high degree. The late Marquis of Salisbury, whom no one 
" ever accused of lacking devotion to national policies and pur- 
" poses, had it also, although a Tory of the Tories. Cavour cer- 
" tainly had it, as did Thiers. Lord Morely has it, and so has his 
" colleague. Lord Haldane. The late Senator Hoar had it when 
" on a somewhat important occasion he expressed the hope that 
" he should never so act as to place his country's interests above 
'' his country's honor. It was the possession of this international 
"mind that gave to the brilliant administrations of Secretary 
" Hay and Secretary Root their distinction and their success. 

" What is this international mind, and how are we to seek 
" for it and to gain it as a possession of our own and of our 
"country? The international mind is nothing else than that 
'* habit ^of thinking of foreign relations and business and that 
" habit of dealing with them, which regards the several nations of 
" the civilised world as friendly and cooperating equals in aiding 
" the progress of civilisation, in developing commerce and indus- 
" try, and in spreading enlightenment and culture throughout the 
" world/' 

The author believes that the future will bring a Tvidening 
of the ConsuFs field of activity. The future belongs to peace, 
" worldpeace/* Perhaps some people might say that the present 
times are not encouraging to entertain peace as a fair assurance, 
although it may be entertained as a fair hope. JSut, in the face 
of the ever increasing armaments and increasing taxation, both 
of which go hand in hand, the conclusion is safe, that a climax 
must soon be reached. The tendencies of the whole world, of 
every civilized country s government and people are towards in- 
suring and stabilising permanent peace, Europe may be different 
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from the United States, public aims and ambitions and methods 
employed may be to some extent different there than they arej 
here, but one must not forget that in the life of European coun- 
tries traditions have played a prominent part, whereas the United 
States is still a comparatively young country where the peoples' 
conscience and hands are less fettered by consideration for rules 
and methods laid down by tradition. Apart from these, perhaps 
rather formal discrepancies, the desire of permanent peace is 
making steady inroads on both sides and this is a cheerful prospect 
and this is also why Consuls, whose mission in the world is es- 
sentially pacific, may look forward to an expansion of their 
activities. 

And here we part with the hope expressed that what we 
claim, based on treaty provisions, we do not claim as mere formal 
rights, nor should it be conceded to us under the formal con- 
straint of dead letters. But there is hidden in these dead letters 
a spirit that tells us that we are all linked together, have been 
for times immemorial and will be more and more as the world 
grows older. Treaties are the links in the world's chain of all 
nations and Consuls are the messengers of truce and good friend- 
ship between nations. I have never believed in constraint, as it 
can never procreate anything but an artificial state of affairs, while 
natural conditions arise from free decisions of the minds of men, 
prompted by an equal desire and equal knowledge of the wisdom 
of cooperation. 
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VII. 

APPENDIX. 

OPINION GIVEN BY C GUSHING. 
VOL. 6, OPINIONS OF ATTORNEYS-GENERAL, Page 148. 



SURRENDER OF DESERTING SEAMEN. 

The statute provision for the surrender of deserting seamen, 
applies only to the seamen of governments with which a treaty 
exists to that effect. 

There is no express provision to that effect in existing treaties 
between the United States and Denmark. 

In the construction of treaties, the general doctrine is, that 
any special advantage conceded by a party under one article of 
the compact is in consideration of all the advantages enjoyed by 
the same party under that and all the other articles. 

Engagements of extradition, whether of fugitives from jus- 
tice, or from service, stand in each case on particular stipulations 
of treaty, and are not to be inferred from the '' favored nation '' 
clause in treaties. 

Attorney-General's Office. 

October 14, 1863. 



Sir: I have considered the question presented by the com- 
munication of Mr. Bille, Charge d' Affaires of Denmark, of the 
26th of August, referred by you to me, and submit herewith my 
conclusions thereon. 

On occasion of the arrest in New York of a deserter from 
the Danish ship " Saga," and the dischai^ of the alleged deserter 
by the authorities there on the assumption that there is no law- 
ful authority for such arrest, Mr. Bille appeals to the govern- 
ment of the United States for its decision and action in the 
premises. 

An act of Congress, enacted March 2, 1829, entitled, " An 
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Act to Provide for the Apprenhension and Delivery of Deserters 
from Certain Foreign Vessels in the Ports of the United States," 
(iv Stat, at Large, p. 359, chap. 41) provides, " that on applica- 
tion of a Consul or Vice-Consul of any foreign government having 
a treaty with the United States, stipulating for the restoration of 
seamen deserting, made in writing, stating that the person therein 
named has deserted from a vessel of any such government while 
in any port of the United States : — and on proof by the exhibition 
of the register of the vessel, ship's roll, or other official document, 
that the person named belonged at the time of desertion, to the 
crew of said vessel, it shall be the duty of any Court, judge, just- 
ice, or other magistrate having competent power, to issue war- 
rants to cause the person to be arrested for examination; and 
if, on examination, the facts stated are found to be true, the 
person arrested, not being a citizen of the United States, shall 
be delivered up to said Consul, or Vice-Consul, to be sent back, 
etc." 

The statute expressly requires a treaty between the United 
States and the given foreign government, "stipulating for the 
restoration of seamen deserting,'' as the premises and groimd- 
work of the jurisdiction conferred in the particular subject- 
matter. 

But the treaties between Denmark and the United States do 
not contain any stipulation for the restoration of deserting sea- 
men; and, upon a superficial view of the subject, here would 
seem to be the answer to the inquiry propounded by Mr. Bille. 
But the treaty between the United States and Denmark, of the 
26th of April, 1826, gives to Denmark, and her Consuls, the 
rights of the most favored nation in the ports of the United 
States ; and Mr. Bille infers that the stipulation as to deserting 
seamen, contained in treaties between the United States and 
sundry other governments, is to be considered as applying to 
Danish seamen; and he refers to the clause on the subject in 
our treaty with Sweden and Norway. 

The stipulations in the Danish Treaty, which he cites, are 
the following: 

Article I. '' The contracting parties, desiring to live in peace 
and harmony with all the other nations of the earth, by means 
of a policy frank, and equally friendly with all, engage mutually 
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not to grant any particular favor to other nations, in respect of 
commerce and navigation, which shall not immediately become 
common to the other party, who shall enjoy the same freely, if 
the concession were freely made, or on allowing the same com- 
pensation, if the concession were conditional." 

Article VIII. " To make more effectual the protection which 
the United States and His Danish majesty shall afford in future, 
to the navigation and commerce of their respective citizens and 
subjects, they agree mutually to receive and admit Consuls and 
Vice-Consuls in all the ports open to foreign commerce, who shall 
enjoy in them all the rights, privil^es, and immunities of the 
most favored nation, each contracting party, however, remaining 
at liberty to except those ports and places in which the admission 
and residence of such Consuls may not seem convenient" (VIII 
Stat, at Large, 840.) 

The treaty between the United States and Sweden and Nor- 
way, concluded the 4th of July, 1827, contains the following pro- 
vision: 

Article XIV. " The said Consuls, Vice-Consuls or com- 
mercial agents, are authorized to require the assistance of the 
local authorities for the arrest, detention, and imprisonment of 
the deserters from the ships of war and merchant vessels of their 
coimtry, and for this purpose, they shall apply to the competent 
tribunals, judges and officers, and shall in writing demand said 
deserters, proving by the exhibition of the registers of the vessels, 
the rolls of the crews, or by other official documents, that such 
individuals formed part of the crews, and on this reclamation 
being thus substantiated, the surrender shall not be refused. 

'' Such deserters, when arrested, shall be placed at the dis- 
posal of the said Consuls, Vice-Consuls, or commercial agents, 
and may be confined in the public prisons at the request and 
cost of those who claim them, in order to be sent to the vessels 
to which they belonged, or to others of the same country. But if 
not sent bade within the space of two months, reckoning from 
the day of their arrest, they shall be set at liberty, and shall not 
again be arrested for the same cause. 

" It is understood, however, that if the deserter should be 
found to have committed any crime or offense, his surrender may 
be delayed until the tribunal before which the case shall be de- 
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• 

pending, shall have pronounced its sentence, and such sentenre 
shall have been carried into execution/' 

Provisions analogous to this are contained in the several 
treaties between the United States and the governments of 
Austria, Belgium, Brazil, Central America, Chili, China, Columbia, 
Ecuador, France, Greece, Guatemala, Hannover, the Hanseatic 
towns, the Hawaiian Islands, Mecklenburg-Schwerin, Mexico, 
New Grenada, Peru, Portugal, Prussia, Russia, Sardinia, The 
Sicilies, Spain, Sweden and Norway, Venezuela, concluded at 
different periods, from the oldest of otu* treaties that with France 
of 1778, down to the present time. 

On the other hand, the stipulation as to the surrender of 
deserting seamen is not contained in the treaties between the 
United States and the following powers, namely : Algiers, Bavaria, 
Costa Rica, Denmark, Great Britain, Morocco, Muscat, Nether- 
lands, Ottoman Porte, Siam, Tripoli, Tunis, and WUrtemberg. 

And the question is, whether the " favored nation " clause 
in the treaty with Denmark, or in any other of the treaties of 
this second class, draws after it the proceedings as to deserting 
seamen, in the treaty with Sweden and Norway, or any other of 
the treaties of the first-class. I think not. 

If the United States should, by their own law, and of their 
own mere will and concession, enact any benefit of commerce or 
navigation in favor of a particular nation, it is conceded that the 
terms of our treaty with Denmark would entitle her to enjoy the 
same benefit, freely, if such concession were freely made, or on 
allowing the same compensation, if the concession were con- 
ditional, the same in every case so long as the particular law 
should remain in force and unrepealed ; for any such law, being 
enacted by the sole power and will of Congress, might be for cer- 
tain or for indefinite time, and could be repealed at the pleasure 
of the United States. 

But the stipulations before cited, between the United States 
and other powers, are not favors in respect of commerce and 
navigation, but contracts, solemn compacts, obliging the honor 
and good faith of both contracting parties. So long as the par- 
ticular treaty endures, neither party can, of its own mere will 
and pleasure, abrogate such agreement except under agreed con- 
ditions ; the league, ligamen, can be rightfully dissolved only by 
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the same mutuality of consent by which it was tied, according to 
its tenor as the case may be. 

Now, in the treaties and conventions between nations, the 
general doctrine is that any special advantage conceded by a party 
under any one article of the compact is in consideration of all 
the advantages enjoyed by the same party under that and all other 
articles of the treaty. Each particular article is consented to by 
each party in consideration of all the other articles, and all the 
other articles, united form the consideration of each particular 
article. 

Vattel lays down the rule, as follows : — " We cannot con- 
sider the several articles of the same treaty as so many distinct 
and independent treaties; for, though we do not see any im- 
mediate connection between some of those articles, they are all 
connected by this common relation, viz; — ^That the contracting 
powers have agreed to some of them in consideration of the 
others, and by way of compensation. 

" I would, perhaps, never have consented to this article, if my 
ally had not granted me another, which, in its own nature has no 
relation to it. Ever)rthing, therefore, which is comprehended in 
the same treaty, is of the same force and nature as a reciprocal 
promise, unless where a formal exception is made to the con- 
trary." (Vattel book, II, chap. 13, p. 214, 215. See also Grotius 
de Jur: Belli ac Pacts 1, ii cap. 15, s. 15 ; Wildman's Institutes, 
vol. i, p. 174.) 

It is obvious, therefore, that as a treaty is one fact, to be 
observed and fulfilled in all its conditions, whether of advantage 
or disadvantage, neither of the contracting parties can rightfully 
select one of the articles by reason of the benefits flowing there- 
from, and reject other articles because of the inconvenience in- 
volved in their execution. And, by still stronger reason, another 
power, not a party to the given treaty, can have no right, under 
claim of a '' favored nation " clause in its treaty, to make selec- 
tion of one particular article of the former treaty, and insist on 
the enjoyment of the advantages to result from the performance 
of the selected article. 

Hence, the expressions in the first and eight articles of the 
treaty with Denmark, and similar expressions in other treaties, 
as *'favor,*' or " freely if the concessions were freely made," or 
" if the concessions were conditional on allowing the same com- 
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pensation/' are not applicable to advantages growing out of treat- 
ies containing various articles of reciprocal pact and stipulation; 
for such advantages are purchased upon consideration, upon 
mutual and correlative engagements, positively binding the good 
faith of the contracting parties, with perfect reciprocal obligation 
in terms and manner, as to the things to be done and suffered. 
Such treaty benefits are not favors, boons or concessions. These 
expressions apply only to things proceeding from the mere will 
and pleasure of the State granting them, in matters within its own 
sole jurisdiction, and which the other party, to whom they are 
proffered, may or may not, in its own good pleasure, accept 

For example, if the United States should, by their own law, 
grant, that iron in bars, bolts, or rolled, and iron prepared for 
railways, of the product and manufacture of Sweden, may be 
imported into the United States, directly f rc»n Sweden, upon con- 
dition of paying a duty of ten per centum ad valorem, and that 
Swedish vessels laden solely with Swedish iron, may enter the 
ports of the United States, free of duty on tonnage, then Denmark 
might, perhaps, rightfully claim, under its treaty with the United 
States, that iron of like kind, of the product and manufacture of 
Denmark, imported into the United States directly from Denmark, 
should pay no other or higher duty than ten per centum ad 
valorem, and that Danish vessels, laden solely with Danish iron, 
should be permitted to enter the ports of the United States, free 
from duty on tonnage; because the grant to Sweden and Norway 
was of favors, upon condition as to the merchandise, and freely 
as to the tonnage, and the same compensation could be paid by 
Denmark as was conditionally granted to Sweden. If, however, 
in a treaty between the United States and Sweden, the like terms, 
as to Swedish iron and vessels to be admitted in the ports of the 
United States, should be stipulated, and that cotton and manu- 
facturers of cotton, and tobacco, and manufacturers of tobacco, 
of the growth and product of the soil or industry of the United 
States, should be admitted into the ports of Sweden and Norway, 
and of the Island of St. Bartholomew's, paying thereon no higher 
duties than at the rate of fifteen per centum ad valorem, with 
various other articles of mutual and reciprocal stipulations; in 
such case Denmark could not claim that the iron and iron manu- 
facturers of the product and industry of Denmark, and the ves- 
sels of Denmark, should be admitted into the ports of the United 
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States upon the same terms as Swedish iron and Swedish vessels; 
because, in the case supposed, there would not be favors conceded 
by the United States to Sweden, but advantages purchased by 
Sweden of the United States, in consideration of tibe admission 
of cotton and tobacco, and the manufacturers thereof, of the 
product of the soil and industry of the United States, upon the 
terms mentioned in the treaty, and of the other stipulations on the 
part of Sweden, to be performed towards the United States ; and 
because the advantages to the United States, arising from the 
stipulations by Sweden and Norway, could not be a£5rmed to be 
equally compensated by the like terms performed by Denmark 
towards the United States; and the difference of compensation 
due to the United States from Denmark for such like terms of 
commerce and navigation, could not be determined by any certain 
standard, but could be adjusted only by a convention between the 
United States and Denmark. 

The summary arrest and delivery up of deserters from the 
service, of other nations, like the surrender of fugitives from 
their criminal justice, when found in the territory of a country 
into which they have escaped or fled, is not a duty absolutely en- 
joined by the law of nations, but a subject of special convention. 
So also are the authority ^d jurisdiction of Consuls and com- 
mercial agents in reggrd to demanding and superintending the 
arrest, detention, and surrender, either of deserters from service 
or fugitives from justice. These are matters referable to the 
r^;ulation of the internal police of a country, or its political re- 
lations to other nations, rather than to commerce or navigation 
as such, although often treated in connection with regulations 
of commerce, navigation, settlement of boundaries, or other mat- 
ters of treaty arrangements. 

The jurisdiction over persons, and their protection against 
unlawful arrests, detentions, and imprisonment, are, in regaird of 
the general subject matter, among the rights reserved to the re- 
spective States. 

The Constitution of the United States contains, however, 
sundry exceptional provisions in regard to rights of persons. 
Thus it invests the Federal Government with jurisdiction to cause 
a person, charged with treason, felony, or other crime, who shall 
flee from the justice of one of the States of the Union, and be 
found in another, to be delivered up on demand of the executive 
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authority of the State from whkfa he fled, to be removed to the 
State having jurisdiction of the crime ; and also to cause persons 
held to service or labor in one of the States of the Union, or of 
the territories belonging to the United States, escaping into an- 
other, to be delivered up on claim of the party to whom such ser- 
vice or labor may be due. Upon each of which subjects the Con- 
gress of the United States has passed statutes regulating the 
manner of arrest, detention, and delivery of such persons, on 
proper demand of those having authority to return them to the 
several States. 

But the jurisdiction of the government of the United States, 
to cause fugitives from the justice, or deserters from the service, 
of a foreign nation, to be arrested, detained, and delivered up, on 
the demand of such foreign nation or its officers, is not founded 
on express provisions of the Constitution. It is derived from the 
treaty-making power, which the Constitution has vested in the 
President to be exercised by him, by and with the advice and con- 
sent of the Senate. The Constitution does not impose any special 
limitations on the treaty-making power. It is quite general in its 
tenor and scope, though doubtless not without some limitations in 
the very nature of the government, as well as the spirit of the Con- 
stitution. It embraces, however, beyond all doubt the subject of 
either fugitives from justice, or deserters from service ; and ac- 
cordingly justifies the numerous treaties, which have been ne- 
gotiated with stipulations, in haec materia, to carry which into 
effect is the object of the appropriate acts of Congress. 

I conceive that all stipulations of international extradition, 
whether of fugitives from justice or from service, stand, in every 
case, upon the particular treaty of which they are a part, and 
are not to be held as being comprehended by relation in the '' fav- 
ored nation " clause. 

The opposite doctrine would conflict with the very nature of 
sovereignty, and the perfect obligation and reciprocal bond which 
every treaty imposes on the powers of sovereignty. It assumes 
that a treaty may be disjointed ; that a f n^^ment of it may be made 
reciprocal or not reciprocal, obligatory or not obligatory, at the 
option of a party, according as he may deem it advantageous or 
burdensome. It assumes that unequal things are equal; that a 
part is equivalent to the whole ; that the value of compensation, 
stipulated in a single article, is equiponderant with the sum of 
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all the compensations stipulated in all the articles of the same 
treaty. It assumes that the value of all the articles of a treaty 
between two nations, of a given quantity of territory, number of 
ports and harbors, amount of population, variety of productions 
and other elements of commerce and navigation, is no greater 
than, but may be fully compensated by, one single article of that 
treaty, selected and adopted by a third nation, with less of pos- 
sessions, population, exchangeable commodities, and other ele- 
ments of commerce and navigation. 

In fine, the assumed theory proceeds on a series of fallacies, 
namely, that there is equality of political and commercial relations 
between all nations; and that every article of reciprocal treaty 
between any two nations is of equal weight and consideration, 
ha^ an established invariable value, so that it may be exchanged 
between any two nations at that fixed value ; all which are as- 
sumptions contrary to the nature and truth of things. 

To apply these general doctrines to the particular subject: 
I am of opinion that the act for the apprehension of deserters 
from certain foreign vessels, cannot be applied to the case of a 
Danish mariner, until there be an express provision of treaty 
between Denmark and the United States, for the restoration of 
deserting seamen, analogous to that in the treaty between the 
United States and Sweden and Norway; and that, without such 
treaty, the executive or judicial authorities of the United States 
have no power to arrest, detain, and deliver up a mariner on the 
demand of the Consuls or other agents of Denmark. 

I have the honor to be, very respectfully, your obedient ser- 
vant, 

C. Cushing. 

Hon. William L. Marcy, 
Secretary of State. 
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Morris vs. Railroad Co. Iowa 48 
Pinney vs. McGregory, Mass. 48 
Griswold vs. Griswold, Ala. 48 
In re Antonio (Antonino) Garro, O. 48, 114, 150 
Bertram vs. Robertson 48, 59, 84, 123, 135, 151, 154, 157 
In re McWhirter, 111. 51 
In re George Stingics, O. 52, 152 
In re Savario Costanso, O. 48, 113, 157 
Ship James ft William vs. U. St 59, 157 
Thingvalla Line vs. U. St 59, 157 
Whitney vs. Robertson 59, 123, 157, 196 
In re Celeste Andreano, O. 60 
In re Ghiseppe Cemyar, Pa. 63, 152 
U. St vs. Eaton 65 
In re Rosario Carioto, 111. 68, 76 
Robonam vs. Robouam. La. 69 
Addison vs. Bank, La. 69 
Prevost vs. Greneauz 69 
In re Charles Casper, Miss. 72, 153 
Sturgis vs. Slocum 72 
Ferrie vs. Public Administrator 73 
In re Thompson, La. 74 
In re Joseph Sankovich, Minn. 75, 153 
Koger vs. Franklin, Ala. 75 
Markland vs. Albes, Ala. 75 
In re Ghios' esute. Gal. 76, 78, 83, 84, 86, 96, 154 
Sedell vs. Peschken, N. Y. 78 
In re Stanislaw Lis' estate. Minn. 82, 103, 154 
Yeaker vs. Yeaker 87 
Horn vs. Volcano, Cal. 92 
Logan vs. Greenlaw 105 
Fischer vs. Hanna, Colo 105 
Gale vs. Frasier, Dak. 105 
Reay vs. Butler, Cal. 105 
In re Ross Petitioner 106 
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DECISIONS OP COURTS CrrBD-CaMlMMil 

In re Riamcr» La. 137, 17B 

In re '^he Belgenkad" 16S 

Doe VB. Bnden 107 

FeUows vs. BUckifliith 107 

The decisions without indication of name of State are de- 
cisions handed down by Federal Courts, mostly by the U. St 

Supreme Court. 
DECLARATION OF PARIS 120 
DENMARK 

convention with United Sutes of 18»6 88, 124, 154, 158, 150, 163, 
167, 168, 160, 203, 204, 205, 207, 211 
DEPARTMENT OF STATE 

letter to Baron Fava 48, 40, 151 
DERBY, LORD 185 

DESERTION OF SEAMEN 162 (Denmark), 163, 176^ 203, 204, 205 
DEVLIN 

treaty making power of United States 84, 154, 185, 186» 106 
DIBELL, HOMER B. 

Judge of District Court of Louis County, Minnesota, hands down 
decision m n Casper 72 
DINQLEY BILL 131 
DIPLOMATIE DE LA MER 

(see Ortolan) 168 
DIPLOMATIC REPRESENTATIVE 

in absence of Diplomatic Representatire Consuls at liberty to ap- 
ply to Government 7 
DISPUTES ON VESSELS 

in Hawaii 148, 171, 165 (Belgenland case), 166 (Atalanta case) 
DOMICILE 

if deceased was domiciled in foreign country, there can be no 
doubt that laws of foreign country would govern distribution of 
surplus of estate 64 

Orphans' Court here can distribute estate of person domiciled in 
another State, if no debts to be presented at domicile 66 
DUTIES AD VALOREM 208 
DUTIES OF CONSULS 17, 76, 78, 164 
DUTIES ON SUGAR 130, 131 160 
ECCLESIASTICAL LAW 

definition of the word 'intervene" in ecclesiastical law 106 
ECUADOR 

treaty with United SUtes of 1830 205 
EDITTO POLITICO DI NAVIQAZIONB 164 
ESTATES 

see administration 
EUROPEAN DOCTRINE 

of most favored nation clause knows an uniform application of 
clause only 130, 132, 134, 161 
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8VARTS, WILLIAM M. 
SecreUry of State 134 
BXBCUTOR 

in absence of legal heirs Consuls shall be ex-officio exectttors •, 

81, 106, 100 
if no testamentary executors and heirs left, authorities shall in- 
form Consul 7 10; Consuls appoint executor 107, 108 
EXEQUATUR 
(see 77, 145) 
Consuls shall be admitted and recognized upon presenting of 

exequatur, etc. 83 
most favored nation clause repeated in exequatur 83 
EXTRADITION 

of fugitives from justice 176, 177, 209, 210 
FAVA, BARON 151 
FAVORED NATION CLAUSE 

see most favored nation clause 
FAVIER, ALPHON8E MON8EIQNEUR 

Roman Catholic Bishop and Apostolic Delegate in Peking; China 
139 
FEDERAL COUNCIL 

In Switzerland has power of authentic interpretation of govern- 
mental acts (treaties) 105 
FEDERAL COURTS (see Courts) 

States have surrendered treaty making power to Federal Govern- 
ment, says United States Circuit Court 99 
FEDERAL GOVERNMENT 

whether there is intent of Federal Government to abridge auton- 
omy of States by treaty making power 84 
treaty making power of Federal (jovernment 87 
commercial privileges are bargains which Federal (Sovemment has 

made with foreign countries 152 
rights vested in Federal Government 176 

Federal Grovemment has jurisdiction to cause a person charged 
with treason, felony, or other crime to be extradited to State 
where crime was committed 209 

FIORE'S 

Volkerrecht 187 
FISH, HAMILTON 

Secretary of Sute 139, 140 

FISK. a M. 

Opus on (xerman-American most favored nation relations in the 
Journal of Political Economy 1903, Vol. I. 

FOSTER* JOHN W. 

Secretary of State 140 

FOWLER 

Surrogate of New York County- 
decision tpf n John Micale 27 
decision tfi n Baglieri 27 
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FOWLBR— CMatiNird 

decision m n Harry Jarema 28 

decision in n Rnsena Szab6 29 (see under decisions) 
FRANCE 

Consular Convention with United States of 1853 22, 23, G8, 69, 88^ 
93, 155, 193, 205 

treaty with Morocco 143 

secret Convention with China (see Berth^my Convention of 
1865) 139, 170 
GENERAL ESTATE 

distinction from special estate 45 
GENERAL TARIFF 124 
GERMANY 

attitude with reference to most favored nation treatment 136, 137, 
160, 161 
GERMAN EMPIRE 

Consular Convention with United States of 1871 8, 72, 73, 131, 
147, 153 

treaty with Spain 147 
GERMAN ZOLLVEREIN 

see Customs Union and Zollverein 132 
OESTOR NEGOTIORUM 193 
GLADSTONE 200 
GLIER, L. 

"Die Meistbegunstigungsklauser' 131 
GRANVILLE, LORD 

British Secretary of State 123, 136 
GREAT BRITAIN 

Consular Convention with United States of 1899 (Convention as 
to tenure and disposition of real and personal property) 9, 124 

see 171, 205 
GREECE 

treaty with United States of 1837 155 

Consular Convention with United States of 1902 88 
GRENZVERKEHR 

Kleiner Grenzvcrkehr 133, 174 (see border-trade) 
GRIFFITH, DAVID 

Probate Judge of Mahoning County, Ohio 55, 56, 57 
GRISCOM, LLOYD 

American Ambassador in Rome 190 
GRIVICIC. GEORGE CHEVALIER DE 

Consul for Austria-Hungary, Philadelphia 67 
GROTIUS 

Opus on **De jure belli ac pacis" 207 
GRUNZEL, DR JOSEPH 

Opus on "System dcr Handclspolitik" 121, 133 
GUARDIAN AD LITEM 

cannot be appointed by Court for absent heiri, if Cossul repre- 
sents them 22 
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GUNBOATS 

in China 188, 170 
HADDEN, ALEXANDER 

Probate Judge of Cuyahoga County, Ohio, hands down decision 
«fi f# Antonio Garro 48, 114, 150 
tfi re Savario Costanzo 58, 113, 167 
in n Celeste Andreano 60 
HAGUE COURT OF INTERNATIONAL ARBITRATION 

(also see The Hague Court) 141 
HALDANE, LORD 200 
HAWAII 

treaty with United States of 1849 135, 171, 173, 205 

treaty with France 148, 171 
HAY, JOHN 

Secretary of State 103, 138, 170» 200 
HEALEA 

Judge of Common Pleas Court of Tuscarawas County, Ohio, 
hands down decision mi n Vincenzo Arduino 43 
HEROD 

his opus on 'Tavored nation treatment'' 126, 132, 162 
HERTSLET 

his work on "Persian Treaties'' 146 
HINCKLEY, FRANK E. 

his opus on "American Consular Jurisdiction in the Orient" 146 
HOAR 

Senator of United States 200 
HOLTZENDORFF DE 

his "Guide of International Law" 162, 188 
HONDURAS 

treaty of commerce with United States of 1864 88 
HORNBECK, STANLEY KUHL 

his monograph on "most favored nation clause" (also published 
in 3. American Journal of International Law 306, 610-797) 60, 
121, 126, 157, 179 
HULBBRT, HENRY S. 

Probate Judge of Wayne County, Michigan, in re Paola La 
Torre 62 
H0LSBMANN. CHEVALIER DE 

Charge d'affaires of Austria-Hungary 120, 166, 164 
HUNGARIAN 

list of subjects in United States 118 
ILLINOIS 68 
IMMUNITIES 

granted through most favored nation clause 7, 29, 88, 94, 96, 101» 

144, 150, 161, 155, 158, 193, 205 
Consuls no immunity from bond required by Courts in adminis- 
trations 16; also see 70 
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nfMUNITIBS-CMlNNMil 

rights, privileges of Consuls rest upon the general law of nationf 
as well as upon treaty stipulations 81 
INTBRNATIONAL COURT OF ARBITRATION 

decision cited in 4. Moore Arb. 3M giving Consuls, Consular 
Agents, etc., the paramount right to administration under treaty 
of Peru 81 
should questions concerning most favored nation clause be sub- 
mitted to International Court of Arbitration? 125 
permanent Court of Arbitration 141 
INTBRNATIONAL LAW 

tendency of International Law and interpretation 17 

accepted rule of International Law about different scopes of 

treaties and conventions 142, 188 
International Law provides for means and ways whereby exten- 
sion of treaty grants can be effected 173 
INTBRNATIONAL MIND 

Nic. Murray Butler's address on International Mind at Lake 
Mohonk Conference 200 
INTBRPRBTATION 

in case of doubt treaties should be interpreted according to the 

tendency of International Law 17 
interpretation of treaty texts 184, 195, 197, 198 
language of treaties as it comes up for interpretation 78 
judicial interpretation of treaties 196 
interpretation of most favored nation clause 120, 121, 135 
INTBRVBNB, INTBRVBNTION 

meaning of 16, 28, 31, 33, 50, 77, 91, 94, 95, 104 
intervention in administration secondary, first possession 24 
. right to intervene in possession and administration not necessarily 
exclusive 33 
right to intervene does apply to grant of letters of adminiatni- 

tion 39 
intervention cannot be daaaed as bargain 49 
intervention includes right to receive the property belonging to 

alien 25 
Consular intervention to what confined 79, 85 
Foreign Consul has proper status to intervene and become a party 

to proceedings upon application to appoint administrator 86 
the use of the word ** intervene ** implies an intention to give a 
right to the Consul to appear as party in a pending adminis- 
tration 93 
INTB8TATB PROPBRTY 

of foreigners under Argentine Law 77 
INVBNTORY 

preparing of inventories duty of Consul 193 
INVIOLABILITY 

of Consular Archives 146 
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ITALIAN COURT OF CASSATION 

held that American Contal was under treaty entitled to administer 
and liquidate estates of Americans in Italy 06, 07, 101, 102 
ITALY 

Treaty with United Sutes of 1871 13, 27, 32, 35, 43, 55, 57, 58, 81, 
62, 70, 87, 05, 06, 101, 152, 155 

Consular Convention with United States 14, 103 

laws of Italy 17, 34 

right of Italian Consul to administer estate of Italian subject sa- 
perior to the right conferred upon another by local statute 74 

not only by inherent right but by specific treaty provisions Con- 
sul General of Italy entitled to administer 76 

Italians in Louisiana 137 
JEFFERSON, THOMAS 

Secretary of State 133, 134 
JOURNAL ENTRY 

In r€ Giovanni Carosella, O. 54, 152 

In re Frank Karas, O. 56 

In re Achille Forte, O. 57 

In re Ely Babic, O. 58 

In re Rocco Ariganello, O, 62 
JUDICIARY 

local and federal must recognise maintenance of rights of foreifB- 
ers by Consuls 13, 101 
JURISDICTION 

no federal probate jurisdiction 23 

Consular jurisdiction 0, 200 

when Consuls may be under jurisdiction of Courts 70 
KBNrS 

commentaries on American Law 13, 182 
KETCHAM 

Surrogate, New York, in re Nicola Abatangelo 27 
KONGO (see CONGO) 

treaty with United Sutes of 1801 88, 154 
KOREA 

treaty with United States of 1882 88, 154 
LAKE MOHONK CONFERENCE 200 
LATHROP 

Justice of Supreme Court of Massachusetts, in re McEvoy vs, 
Wyman 26, 28, 30, 67, 71, 78, 84, 80, 06, 102, 150, see decisions 
LAW JOURNAL 

of New York 04 
LEDERER, BARON 

Consul-General of Austria-Hungary at New York 120 
LESION 

(treaties) 168 
LIVINGSTON, EDWARD 

Secretary of State 120, 133, 184 
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LORD GRANVILLE (see GRANVILLE) 

British Secretary of Foreiffo Affairs 123, 135 
LORD HALDANB (see HALDANE) 200 
LORD MORLEY (see MORLEY) 200 
LORD SALISBURY (see SALISBURY) 200 
LOUISIANA 

concerning injury to Italian subjects 188 

decisions of Louisiana Courts 22, 40, 68, 00, 74» 76, 80, 102, 127, 172 
LUDWIQ, ERNEST 

Consul for Austria-Hungary, Cleveland, Ohio 52, 53, 58 
MADISON 

President of United Sutes 133 
IIAQNANL ALFREDO CAVALIERE 

Royal Italian Consular Agent, New Jersey SO 

icALFArrrs 

Handbuch des Ost. Ung. Consularwesens 145, 164 
MARCY 

Secretary of State writes to Mr. Aspinwall 18, 34, 108, 211 
MARIA THERESA 164 
MARSHALL'S 

Life of Washington 71, 72, 

North American Review 181 
MARTENS DE 

" Droit International " 168, 177 
MARTIN, WILLIAM J. 

Judge of Orphans' Court of Essex County, New Jersey, hands 
down decision in r# Carmelo Gurrieri 35, 112, 150 
MASON. J. Y. 

Attorney-General 166 
MASSACHUSETTS 

see decision tfi re Wyman 30 
MAXEVS 

" International Law '* 66 
McCLEARY, J. R 

Probate jfudge of Jefferson County, Ohio 
In re J. Bertoloni 42 
In re Ely Babic 58 
In re Rocco Ariganello 62 

Mckinley bill 130, leo 

MECKLENBURG-SCHWERIN 

treaty with United States of 1847 205 
MEXICO 

treaty with United Sutes of 1831 205 
MICHIGAN 

In re Paola La Torre 62 
MILLER, J. 

Justice of Supreme Court of Louisiana 
In re Rabasse 22, 68 



1 
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MINISTER 

Baron Czikann, Minister Plenipotentiary of Austria-Hungary in 

China 171 
Major Edwin Conger^ American Minister Plen. in China 170 
MINNESOTA 72 
MISSIONARIES 
in China 170 
MOORE'S 

"International Law Digest" 20, 70, 76, 81, 103, 107, 127, 129, 132, 
174, 180 
MORLEY, LORD (see LORD MORLEY) 200 
MOROCCO 

treaty with United States of 1836 205 
capitulation with King Louis XV. 143 
MOST FAVORED NATION CLAUSE 

clause in treaty of United States and Austria-Hungary 7, 20, 81, 

54, 75, 81, 82, 83 
clause in treaty and convention with Italy 27, 31, 33, 39, 70, 87, 

88. 108 
clause in treaty with Germany 74 

overwhelming weight of autiiority that "most favored nation** 
dauae reads into treaty all Consular powers, etc., set out in 
treaty clause sought to be taken advantage of 77, 153 
provision of Argentine treaty by reason of clause in Austro- 

Hungarian Consular Convention 77 
scope of " most favored nation " clause 97, 150, 151, 152, 153 
comments on " most favored nation " clause 119-180, 181 
*' most favored nation " clause aims at generalinng and stabiEcing 

of duties 126; uniform treatment without discrimination 126 
classification of clause 126 

clause operates an equality of International treatment 128 
effect of clause is to extend the scope and operation of a treaty 

(see George B. Davis) 140 
clauses of later treaty granting concessions (m. f. n. clauses) 

in this way become integral part of the early treaty 141 
see 177 (Cushing on " most favored nation " clause) 178, 206, 207 
most favored nation treatment must mean treatment upon footing 
of the nation most favored at any moment 179 
MUSCAT 

treaty with United States of 1833 205 
NAPOLEON 164 
NAVIGATION 205 
NEGOTIATORS OP TREATY 

intention of negotiators of Swedish treaty expressed in the use 
of " shall " in place of " may " 81 
NETHERLANDS 

treaty with United States of 1855 205 

Consular Convention with United States of 1878 88, 155 
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NSW JBR8BY 32, 85. 39 

(see decisions) 
NEW YORK 18, 14, 15, 85, 26, 27, 28, 29, 80 

(see decisions) 
NICARAGUA 

treaty with United Sutes of 1887 88 

relations with Spain 138 
NON-RESIDENT HEIRS 

Consul is their legal representative 117 

Consular Officer alter ego of non-resident heirs 118 
NORWAY 

treaty with United SUtes of 1827 (see Sweden) 162, 176^ 204, 
205,200 
NUBER, ALEXANDER DE 

Consul-General of Austria-Hungary at New York 30 
NYIRI, JOHN DE 

Consular Agent for Austria-Hungary in Buffalo, 32 
O'BRIEN OnOONNELL 

Probate Judge of Lucas County, Ohio, in u Andrew Keczer 5t 
OHIO 42, 48, 52, 55, 56, 57, 58, 62 
OLNEY, RICHARD 

Attorney-General 132, 134, 135, 174 

Secretary of State 138, 130, 170 
OPPENHEIM'S 

'' International Law " 122, 123, 141, 142 
ORDONNANCE PRANQAISE 164 
ORTOLAN (see DIPLOMATIE DE LA MER) 

"Ragles Internationales" 168 
OTTOMAN, PORTE 

treaty with United States of 1830 205 
PALMERSTON, LORD 200 
PARAGUAY 

treaty with United States of 1850 8, 28, 65, 88, 111, 150, 158 
PENNSYLVANIA 63 
PERSIA 

treaty with United Sutes 1856 88 

treaty with Great Britain 145 
PERU 

treaty with United States of 1887 9, 10, 20, 21, 81; (treaty of 1851 
and 1870) 88, 106, 100, 205, 

Peruvian Consul 189 
POMEROY, J. N. 

" Lectures on International Law in time of peace " 109 
PORTUGAL 

treaty with United States of 1840 205 
POSADOWSKY. COUNT 

Secretary of State of German Empire 136, 16t 
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POTHIBR'S 

" Proccs Civil '* 91, 105 
POWER OP ATTORNEY 

of widow requesting appoiotmeiit of a reklhre caaaot iirvalidatc 
appointment of Consnli Representative 56 
PRESIDENT 

treaty power of President of United States 183 
PRIVILEGES of Constdar Officers 

also see immunities 88, 94, 101, 151, 153, 155, 158, 205 
PROBATE COURTS 

has no discretion but is required to appoint representative whom 

Consul has designated in an authoritative wmy 64 
no petition of anyone other than the surviving spouse or next of 
kin should be entertained by Probate Court 75 
PROCEDURE 

the clause ''conformably with the laws^ held as referring to 
mode of procedure only 79 
PROPERTY 

of deceased nationals retained in their Consular district 10 
Consuls can take charge of property of deceased 65 
PROTECTION 

for the purpose of protecting the rights of their countrymen 

Consuls can apply to Government 7, 9 
in protecting rights of representatives of deceased citizens. Con- 
suls directly represent their Government 34 
for Consul to protect estate from spoliation is prescribed and 
recognized by all civilized nations 70, 76 
PROTECTION AND RECIPROCITY CLAUSES ARE ALWAYS 

COUPLED TOGETHER 126 
PROTOCOL 

meaning of 196 
PRUSSIA 

treaty with United States of 1828 186, 205 
PUBLIC ADMINISTRATOR 

Consul has preferential right over him 39, 40 

conflicting claims of Public Administrator and Consul of Peru 

20, 189 
Public Administrator entitled to letters of administration upon 

estate of Italian citizen 27, 87, 89, 90, 110 
if Public Administrator refuses or fails to ai^ly. Consul may 
petition for and receive letters to himself as the official agent 
for the persons interested, uljm California Supreme Court 93 
QUAESTIONES JURIS PUBLICI 

by Bynkerhoek (see authorities cited) 188 
RATIFICATIONS 120, 160 
RECIPROCITY 

see 130, 160; Reciprocity treaty; benefits of reciprocity treaty 
provisions denied under only claim of '* most favored nation " 
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SaCIPROCITY— CMfMNAl 

clause 89, 154; daagvt id radpcocal tegidatioa Its, 160 
RECIPROCITY CLAUSE sec IM 
PROTECTION AND RECIPROCITY CLAUSE ARE ALWAYS 

COUPLED TOGETHER 126 
REGISTER OF WILLS 

of Philadelphia, iii re Joseph Kincil's estate Itt 
REGULATIONS 

Sanitary Regtilatioiu of Rome 191 
RELSTAB 

Judge of Orphans' Court of Mercer County, New Jersey, m re 
Freccia 38 (see decisions cited) 
REMOVAL 

of administrator upon motion of Consul 43, 58, 55, 57, 58, 70, 112 
REPRESENTATIVE 

in the absence of a representative of deceased national. Consuls 
may intervene in the possession of the estate 03 

Consuls are the legal representatives of non-resident heirs and 
beneficiaries 117 
REVERDY JOHNSON 

Attorney-General of United States 105 
REVISED STATUTES OF UNITED STATES 

duties of Consular-Officers 17, 19, 34, 05 

appointment of administrators 40, 50 
RIGHTS 

of Consular -Officers, see immunities; also see 80, 94, 101, 150^ 
151, 155, 158, 805 
ROCCA SALVATORE 

Consul-General for Italy in San Francisco; see decisions cited 
and Day 
ROCKHILL» WOODVILLE 

Acting Secretary of State 139 
ROOT, BLIHU 

Secretary of Sute 185, 180, 800 
ROUMANIA 

Consular Convention with United States of 1881 88, 155 
RUDINI MARQUIS DE 

injury to Italian aliens 188 
RUSSIA 

treaty with United States of 1838 39, 40, 88, 108, 154, 198, 805 
SABETTA GUIDO 

Royal Italian Consul at Chicago 03 
SALISBURY LORD (see LORD SALISBURY) 800 
SARDINIA 

treaty with United SUtes of 1838 805 
SEAL 

Consuls seal up the goods of deceased 77, 107 
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8ECRBTARY OF 8TATB 198 
Adams 134 
Bayard 133, 17S 
Blaine 188 

Buchanan 129, 156, 159, 169 
Cadwalader, Acting Secretary 18, 19 
Caaa 20 
Clay 133, 134 
Bvartal34 
Fish 139 140 
Foster 140 

Hay 103, 138, 170, 200 
Jefferson 133, 134 
Livingston 129, 133, 134 
Marcy 18, 34, 198, 211, see Aspinwall 

Oln^ 138, 139, 170 
RockhUI, Acting Secretary 139 
Boot 185, 186, 200 

Sherman 127, 159, 169 

Uhl, Acting Secretary 49, 107, 147 (correspondence with Baron 
Fava 107) 
S&RVIA 

Consttlar Convention with United States of 1881 88, 155 
SHAW, J. 

Justice of Supreme Court of California, hands down decision m re 
Ohio's esUte 76, 78, 83, 84, 86, 96, 154 

SHBRMAN, JOHN 

Secretary of State 127, 159, 169 
SIAM 

treaty with United States of 1833 203 
SILKMAN 

Surrogate of New York County 
In re Tartaglio 13, 32, 41, 51, 65, 71, 73, 78, 158 
In re Fattosini 14, 16, 26, 32, 41, 67, 71, 74, 76, 89, 101, 148, 157, 175 
In re Lobrasdano 15, 26, 32, 67, 74. 76, 78, 79, 84, 89, 96, 101, 
148, 190 
SPAIN 

treaty with United States of 1902 10, 29, 88, 154 
SPEED 

Attorney-General of United States 171 
STATE 

cannot disengage itself from treaty obligations alone, unilaterally, 
simply because they may prevent its facility of development 187 
STATE LAWS 

held void because of conflict with subsisting federal treaties 36; 
treaty does not purport to contravene or supersede State laws 84 
STATE LEGISLATURE 

cannot stand in way of treaty 36 
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STATUTE (see UNITED STATES STATUTE) 103 
STEEL^ JOHN B. 

Judge of Orphans' Court of Westmoreland County, Penssjl* 
yania 63 
SUCCESSION 

taxes of Louisiana 137 
SUPREME COURT (see COURTS AND DECISIONS) 

Supreme Court of United States in doubt as to application of 
most favored nation clause, says Supreme Court of Minnesota 
83, 154 
Decision m re Rocca vs, Thompson, see decisions 
Decision in r# " The Belgenland case " 165 
see Kent's Commentaries on Supreme Court 182 
declaration of Supreme Court that treaty making power extends 
to all proper subjects of negotiation between U. St Government 
and other governments 182 
SWEDEN 

Consular Convention with United States of 1911 10, 11, 28, 30, 

81, 35, 36, 37, 38, 39, 55, 57, 59, 61, 75, 77, 79, 82, 83, 84, 85, 
106, 109, 111, 150, 162, 176, 204, 209 

Swedish convention commits administration of estates exdnriTely 
to Consuls 38 
SWISS CONSUL 151 
SWITZERLAND 

treaty with United States of 1850 88, 154 
TAYLOR 

International Public Law 168, 188, 197 
THIERS 200 
THOMAS 

Surrogate, New York, hands down decision tfi n Logiorato 14, 16, 
26, 32, 74, 76, 89, 102, 148 
TONGA 

treaty with United States of 1886 88, 154 
TRACY. WILLIAM E 

Probate Judge of Lake County, Minnesota, in n Sankovich 75, 153 
TREATIES OF UNITED STATES 

with Argentine RepnbUc of 1858 8, 16, 27, 31, 33, 40, 43, 49, 50, 54, 
67, 70, 71, 77, 79, 84, 85, 87, 93, 95, 104, 108, 150, 151, 152 

with Austria-Hungary of 1898 7, 29, 31, 39, 52, 53, 54, 56, 65, 67, 
130, 154, 158, 169 

with Austria-Hungary of 1870 (Consular Convention) 7, 75, 77, 

82, 83, 88, 150, 151, 152 

with Belgium of 1880 (Consular Convention) 9, 69, 88, 155, 205 

with Brazil of 1888 205 

with Chile of 1882 205 

with China of 1908 88, 94, 138, 130, 155, 170, 205 

with Colombia of 1850 205 

with Congo of 1891 88, 154 

with Cores of 1888 88, 154 
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TRBATIB8 OF UNITED STATES-^anHmted 

with Coeta Rica of IMl 8, 40, 88, 06, 07, 151, 155, 205 

with Caba of lOOt 131 

with Denmark of 18M 88, 124, 154, 158, 150, 163, 167, 168, 160, 203, 

204, 207, 211 
with Ecuador of 1889 205 
with Franco of 18d8 (Consular Convention) 22, 23, 68, 60, 88, 03, 

155, 103, 205 
with German Empire of 1871 (Consular Conrention) 8, 78, 73, 

131, 147, 153 
with Great Britain of 1808 0, 124, see 171, 205 
with Greece of 190S 88, 155 
with Hanaeatic towna of 1827 132 
with Hawaiian Islands of 1848 135, 171, 173 
with Honduraa of 1884 88 
with Italy of 1871 13, 27, 32, 85, 43, 55, 57, 58, 61, 62, 70, 87, 05» 

06, 101, 152, 155 
with Italy of 1878 (Consular Convention) 74, 103 
with Mecklenlmrg-Schwerin of 1847 132, 205 
with Mexico of 1881 205 
with Morocco of 1888 205 
with Muscat of 188S 205 

with Netherlands of 1878 88, 155, (treaty of 1852) 205 
with Norway (see Sweden) 
with Ottoman Empire of 1880 205 
with Paraguay of 1888 8, 28, 65, 88, 111, 150, 155 
with Persia of 1888 88, 155 
with Peru of 1887 0, 10, 20, 21, 81 (treaty of 1851 and 1870) 88, 

106, 100, 205 
with Portugal of 1840 205 
with Prussia of 1888 186, 205 

with Roumania of 1881 (Consular Convention) 88, 156 
with Ruasia of 1882 30, 40, 88, 102, 154, 103, 205 
with Sardinia of 188S 205 

with Servia of 1881 (Consular Convention) 88, 155 
with Siam of 188S 205 
with Spain of 1902 10, 20, 88, 154 
with Sweden of 1911 (Consular Convention) 10, 11, 28, 30, 31, 35, 

36, 37, 38, 30, 55, 57, 50, 61, 75, 77, 70, 82, 83, 84, 85, 106, 108b 

111, 150, 162, 176. 
with Sweden and Norway of 1897 162, 176, 204, 205, 200 
with Switserland of 1880 88, 154 
with Tonga of 1889 88, 154 
with Tripoli of 1806 144, 205 
with Tunis of 1894 205 
with Two Sicilies of 1845 205 
with Uruguay of 1889 27, 05 
with Venesnela ol 1989 205 
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TRBATIBS OP UNITED STATEB-^oniimied 

with Wttrtcmberg of 1844 205 

with Zansibtf of ItM 88, 154 

provisions of treaties judicially noticed by Courts 44 

treaties solemn engagements, etc. 44 

treaties Supreme Law of tiie Land 19, 42, 50, 53, 75, 113 

by organic law 24, 89 

treaty proviaiona to be construed with much more liberality than 
legislative enactmenta 14 

if two constructions one restrictive, one liberal, the latter is to be 
pr e f erred 16, 17, 41, 78 

it is not required that treatiea and State Statutes are to be recon- 
ciled 19 

it is idle to call in question competency of treaty making power 23 

treaty of Paraguay expressly and unequivocally gives to Conanl 
or representative right to name admJniatrator 28, 31, 65 

Spanish treaty gives Consuls right to represent absent next of 
kin 30 

treaty superior to Constitution and laws of any individual State 

36, 37, 99 
treaty power of United States extends to all proper subjects of 

negotiation 37, 71, 99 
it ia in terms unlimited 37, 71, 100 
Courts are required to follow treaty proviaions regardless of any 

provisions of the General Code 53 
under treaty of AuatriapHungary with United States Consuls 

authorised to recommend tiidr repreaentatives aa ^^iwifarff- 

trator 56 
the right that is given by treaty is the possession and paramount 

right of administration 76 
language of treaties but a translation from foreign tongue 78 
treaties may be construed on the principal of instrument in 

pari materia 78 
OBJECT OP TREATY NOT TO CODIPY EXISTING LAWS 

BUT TO ESTABLISH AND CREATE NEW RIGHTS 79 
United States Supreme Court holds that treaty with Peru and 

Sweden gives Consuls exclusive right to administer 106 
treaties binding upon tWo contracting countries only 119 
eternity of treaties just as absurd and impracticable as the eter- 
nity of Constitutions 173 
no civilised country will sign a treaty nnleas it has tiie intention 

and means to enforce the treaty provisions 188 
TREATY MAKING POWER 

limitations of 181, 210 
TREATY PORTS 

in China 171 
TRIPOLI 

treaty with United States of 1805 144, 205 
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TUNIS 

treaty with United States of 1824 206 
UHL, EDWIN P. 

Acting Secretary of State 49, 107, 147 

correspondence with Baron Fava 107 
UNITED STATES CIRCUIT COURT 

Decision 1. Fed. Rep. 90 
UNITED STATES GOVERNMENT 

has quite a number of times availed hself of tfa€ convenience of 
the most favored nation clause 169, 170, 171 

treaty making powers delegated to Central Government 184, 100 
UNITED STATES REVISED STATUTE 

duties of Consular-Officers 17, 19, 34, 65 

appointment of administrators 46, 50 
UNITED STATES STATUTE 103 
URUGUAY 

treaty with United States of 1859 27, 95 
VAN DUZEE 

Surrogate of Albany County, New York, in rt Silvetti 26 
VENEZUELA 

treaty with United States of 1836 205 
VERGIL'S CASE 20, 21, 188, 189 
VICE-CONSUL 

duly recognized by Government is competent party to assert or 
defend the rights of property of his nationals 13, 34; has right 
to bring proceeding in Court 29 

should be required to give bond 42 
WASHINGTON 181. 182 
WEBSTER 

" Dictionary " 104 
WHARTON 

" Digest of International Law " 18, 34, 199 
WHEATON 

** International Law " 13, 14, 70, 76 
WILDMAN'S 

'* Institutes " (" International Law ") 207 
WILKINS, J. 

Judge of the Common Pleas Court of Mahoning County, Ohio, 
in re Stingacs 52 
WILSON-GORMAN BILL 131, 161 
WOOLSEY 

" International Law " 14, 15, 70, 76 
WttRTEMBERG 

treaty with United States of 1844 206 
ZANZIBAR 

treaty with United States of 1886 88, 154 
ZOLLVEREIN (see CUSTOMS UNION) 133, 174 
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